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JURISTS AND PEACE* 
I will judge justice. Ego justitias judicabo (Psalm LXXIV, 2). 


PRAYER THE FIRST NEED 


HE fear of a third world-war weighs heavily on the 
hearts of nearly all men. If this war is indeed to come, 
we have good reason for fear and for more than fear. 

Instead, however, of giving ourselves over to the counsels of 
despair, it will be braver, as also wiser, to consider what we 
may now do when a disaster, so terrible in itself and in its 
consequences, confronts us—even though only as a possibility. 

The first, as well as the most powerful instrument at hand, 
is prayer. For its answer, however, we should look less for a 
visible sign from heaven than for a general movement in the 
minds and hearts of men acting under the influence of the 
Divine guidance. If jurists in particular will allow themselves 
to be moved by the impulses of this guidance and to act 
according to its promptings, peace will the sooner be estab- 
lished on a just and permanent basis. We repose this trust in 
jurists because they, by virtue of their noble calling, are more 
particularly conversant with the principles of justice and more 
especially knowledgeable of the laws of nations. 


* Address given by the Most Reverend Bartholomew Eustace, Bishop of 
Camden, before the Guild of Catholic Lawyers in the Church of Saint Andrew, 
New York City, on September 28, 1948, on the occasion of the Mass cele- 
brated for the opening of the Courts. 
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LAW THE BASIS OF PEACE 


If peace is ever to be won, it is only law that can do so. 
It is true that in any immediate instance force may be profita- 
bly employed to establish the appearance of peace. The police, 
for example, quell a riot by display of force; the military win 
war by force; but just laws alone are the affirmative and posi- 
tive basis of true peace. We have for this view the support 
of St. Augustine whose genial definition of peace is so well 
known. “ Peace”, he says, “is the tranquility of order.” Paz 
est tranquillitas ordinis. To speak of order is at once to affirm 
law. The very function of law is to order, or to organize, the 
vital forces of society. Physical force, while frequently of 
necessary application as a sanction of law, can never itself be 
the positive basis of order and therefore never the foundation 
of true peace. As Talleyrand correctly observed you can do 
many things with bayonets; but there is one thing you can 
not do with them, and that is, sit on them. 


THE PAST AND PRESENT ROLE OF LAW 


In a world, to some extent still rational and at a time when 
force without stint has lately been employed yet found in- 
fecund of peace, the most pressing need is for law governing 
international relations. It has always been the office of the 
jurist not only to comment on the norms prevailing in inter- 
national exchanges, but also and more importantly, to indicate 
to political and diplomatic agencies the way of justice, lest the 
said agencies commit a people to a way of injustice. Alas, law 
has of late been largely occupied with formalities. The basic 
justices on which the whole superstructure of law should 
properly rest have been neglected. In this connection it is 
worthy of note that the Roman jurisconsult Ulpian defined 
jurisprudence as the science of the just and the unjust. “Scien- 
tia justi et injusti.” In the view of this great jurist, the 
question of justice was fundamental. Very seldom have ques- 
tions concerning fundamental justice been asked in these days 
—particularly in regard to matters of international import. 
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INFLUENCE OF POSITIVISM 


The cause of the omission is not of difficult discovery. 
Modern legal thought, as well as much other thinking, has 
long been under the influence of Positivism. For this philoso- 
phy, the naked and isolated fact has sole significance. The 
fact alone is of admitted value. The accomplished fact (le 
fait accompli) occupies a particularly favoured position. Posi- 
tivism ignores, as either non-existent, or if existing as unin- 
telligible, the principles underlying the facts. Under the bane- 
ful influence of this philosophy, legal thinking has tended to 
reduce the noble science of law to a collection of merely prac- 
tical axioms. It may at once be admitted that in doing this 
Positivism has worked no particular hardship in lower courts; 
but in the broader, in the more important and loftier reaches 
of the law, it has inhibited that general study of the just and 
the unjust which a great jurist of other days tells us is prop- 
erly jurisprudence. By denying, or excluding, the eternal law 
and that participation of the eternal law which, as written in 
the hearts of men, comes to be called the natural law, Positiv- 
ism has opened the way to every tyranny. It begins with 
asserting that it will make men free; it ends by subjugating 
them. If tyrants are subjected to no higher law because mis- 
leading philosophers say there is no higher law, then the word 
of the tyrant is law; and law is whatever he chooses to call 
law. 


GENERAL TASK OF THE JURIST 


Returning to the spirit of a noble past when, with Ulpian, 
the jurist’s foremost preoccupation was with the principles of 
justice, the contemporary jurist will do well to apply his sci- 
ence to the problems connected with the present international 
situation. By far the noblest ambition he can propose to him- 
self will be the total abolition of war. This is also the ambi- 
tion most likely to be realized. It is, as we think, easier to 
abolish war than, given present conditions, to restrict its 
horrors. In the early and middle ages of the Christian era the 
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Fathers and the Schoolmen had much to say about the condi- 
tions and methods of a just war. But the judgments of the 
Fathers and the Schoolmen supposed a society set in a Chris- 
tian framework. There was at that period fairer hope that 
the laws of war might be observed by Princes who lived under 
the influence of Christian ideals in a society itself thoroughly 
Christian. It will be noticed, on the other hand, that in their 
recent pronouncements, it is not to the conditions of a just 
war that the Popes have given much thought; rather they 
seem to wage war on war itself. There is nothing, they tell 
us, that can be gained by war which may not and better be 
gained by peace. Consequently organized efforts such as the 
League of Nations and the United Nations Organization, tend- 
ing to the abolition of war, have received encouragement from 
the Popes. 

In truth, it has long been “ an accepted part of the Catholic 
tradition in these matters that there exists a ‘ Natural Society 
of Nations’ even when no positive organization of interna- 
tional society exists.”* In his deliberations the jurist will do 
well to keep before his mind a famous passage of the theologian 
Suarez. The passage is as follows: ‘“ The human race, though 
divided into no matter how many different peoples and 
nations, has for all that a certain unity, a unity not merely 
physical but also in a sense political and moral. This is shown 
by the natural precept of mutual love and mercy, which ex- 
tends to foreigners of every way of thinking. Wherefore, 
though any one state, republic or kingdom, be in itself a per- 
fect community ... , nevertheless each of the states is also 
a member, in a certain manner, of the world, so far as the 
human race is concerned. For none of these communities are 
ever sufficient unto themselves to such a degree that they do 
not require some mutual help, society or communication, 
either to their greater advantage or from moral necessity and 
need, as is evident from custom. For this reason they need 


1Cf. Eppstein, “The Catholic Tradition in International Relations ”_The 
Month, CLXXX (1944), 377. 
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some law whereby they may be directed and rightly ruled in 
this kind of communication and society.” 


THE NEED OF INTERNATIONAL ORGANIZATION 


The bitter controversies which from time to time take place 
between the nations of the world have given rise to various 
methods and principles of settlement. In the past such princi- 
ples, more or less efficacious in their effects, have emerged as 
aftermaths of conflict. Consequent on the Peace of West- 
phalia in 1648 the principle of the balance of power appeared 
in European diplomacy. While it prevailed, this principle 
conceded to the several European States the right to oppose 
a predominance of any one State. The Congress of Vienna, 
called to settle the affairs of Europe after the Napoleonic 
wars, announced the principle of Legitimacy as a basis of 
settlement. After the rise of the Great Powers in the nine- 
teenth century the nations of the world brought questions of 
mutual interest to various international associations for settle- 
ment. The League of Nations was one such association. It 
was praised by Benedict XV in 1919 as a move in the right 
direction. Later the same Pontiff, in the Encyclical “ Pacem 
Dei munus” of 1920, and Pius XI, in the Encyclical “ Ubi 
arcano” of 1922, lauded the League and helped it by wise 
counsels. The Present Pontiff, Pius XII, has shown the keen- 
est interest in the United Nations Organization, and on many 
occasions has wished it well. 

From what has been said, as well as from our own humble 
thought on the matter, we feel it right to maintain that the 
jurist who wishes to work for the future peace of the world is 
obliged to do so within the framework of an international 
organization. Three reasons persuade to this conclusion: 
firstly, the truth of what Suarez said, namely, that there is a 
natural society of nations; secondly, the fact that the Popes 
approved the two great organizations of international society 
which have appeared in the present century; thirdly the 
failure of other means in the past to regulate international 
relations. 
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REASONS FOR FAILURE 


Why have the two great organizations which, as organiza- 
tions, we just now affirmed to be so desirable, also failed to 
bring us peace? 

The League of Nations failed because it was founded on the 
principle, still commonly received in the science of law, that 
supreme competency belongs to, and devolves on, the State to 
such an extent that the State is subject to no human power, 
and is incapable of being obligated save through its own will. 
Moreover, in the League of Nations only those decrees were 
held to be binding on individual states which were passed by 
the unanimous consent of all. 

In the case of the United Nations Organization, the veto 
(which is but a negative way of requiring unanimity) has so 
far wrecked the operations of the organization, and will con- 
tinue to do so as long as it is allowed. 

In short, it is not possible in the conduct of intricate human 
affairs to exact unanimity before action is allowed. To wait 
for unanimity is to wait forever, as Lord Acton, speaking of a 
different matter, reminds us. Another great international 
organization, holding together its constituent elements by 
bonds much stronger than could ever be conceived to exist in 
a purely human society, finds it advisable to be content with 
a qualified majority when electing its Supreme Head, the 
Roman Pontiff. 

As is evident, the exaggeration of Sovereignty is enemy 


number one of world-peace. Unanimity is enemy number 
two. 


THE PRINCIPLE OF NON-INTERVENTION 


In a shrinking world nation comes closer to nation, State to 
State. Propinquity breeds temptation, and in this case the 
temptation is for one State to intervene in the affairs of an- 
other State. Article 2, Number 7, of the Charter of the 
United Nations took cognizance of the situation and ruled 
that nothing in the Charter was to be taken as authorizing the 
United Nations to intervene in questions appertaining to the 
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internal competency of a State. Thus in theory the principle 
of non-intervention was set forth in a rather solemn manner. 
Of course, in practice the principle has not been observed. 
The United States has intervened in the internal affairs of 
Turkey and Greece at the explicit request of those States. 
The Marshall plan can be considered a form of intervention 
in the sense that it impedes the collapse of certain nations. 
On the Russian side, intervention without request has so often 
and so notoriously taken place as to need no comment. 

The thoughtful jurist will find a first difficulty in this mat- 
ter when he comes to define non-intervention. The Prince 
of Benevento, whom we have already quoted with approval 
in another respect, was at one time asked by a lady to ex- 
plain what he meant by the expression “ non-intervention.” 
“Madame,” he replied, “ non-intervention is a diplomatic and 
enigmatic word which means about the same thing as inter- 
vention.” Madame, non-intervention est un mot diplomatique 
et enigmatique, qui signifie a peu pres la meme chose qu’inter- 
vention. Some confusion may exist but the principle itself is 
acceptable enough in general circumstances. As a normal 
thing no State has the right to intrude itself into the affairs 
of another State. Yet there may be conditions where inter- 
vention is justified. This justification appears to arise from 
the natural law itself. Just as a private individual should 
intervene to save from burning the house of his neighbor, so 
one nation should help another when that other is unjustly 
oppressed from without by a stronger power, or torn from 
within by despotism or anarchy. Moreover, a private indi- 
vidual may be obliged to act in self-interest when a neighbor’s 
house is burning. Horace puts it best, saying: “ It is also your 
concern when your neighbor’s wall is in flames.” Tum tua res 
agitur, paries cum proximus ardet. We have seen the whole 
world caught up in flames which first broke out in Serbia, or 
in Poland. 

On September 28, 1860, Pius [X in the Allocution “ Novos 
et ante” condemned the proposition that non-intervention 
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was a principle to be promulgated and to be observed. This 
condemnation is also listed under number LXII in the Sylla- 
bus of Errors. The investigator of these matters will con- 
clude that neither philosophically nor historically is the prin- 
ciple of non-intervention such as to admit of no exception. In 
these days it may no longer be possible for us to live in ivory 
towers, ourselves alone. 


THE PRINCIPLE OF AUTHORITY 


We have enough faith in the goodness of men, and espe- 
cially in their love of peace, to believe that if they really come 
together under favouring auspices their deliberations will re- 
sult in peace. The United Nations Organization, had it been 
wisely chartered, would long ago have brought peace; espe- 
cially had it also been truly representative of all the peoples 
of the world. It was not, as we think, wisely chartered in all 
respects; nor is it truly representative of all peoples. In its 
deliberations many speak, and often speak, who are without 
authority from the people they claim to represent. If, as is 
often said, government rests on the consent of the governed, 
surely the present masters of several great nations are not the 
spokesmen of authorized governments. They call themselves 
dictatorships of the proletariat; but they are really dictator- 
ships on the proletariat. The proletariat is the object, not 
the subject, of the dictature. Such governments came into 
power by force; they remain in power by force. In the very 
words of Lenin “ the dictatorship means an unlimited power 
which rests on force and not on laws.” The same gentleman 
at another time said “ the scientific concept of the dictator- 
ship signifies nothing other than a power limited by nothing, 
hindered by no law, by no rule of whatever kind, and resting 
directly on violence.” Any legitimate civil authority has the 
right to employ force; but force has no power to create 
authority. Force is the last argument of the king (ultima 
ratio regis), but force is never, last or first, the argument for 
the king. When one speaks of a sovereignty residing in a 
people who exercise it through agents freely chosen, controlled 


JURISTS AND PEACE 9 


and recallable, one then, and then only, describes a democracy. 
One then knows whence authority comes, within what limits 
it is exercisable, and how it is revocable. 

As from the Congress of Vienna the principle of Legitimacy 
emerged, so from present conditions we should like to see 
another principle come forth. We will call it the principle of 
authority. By the principle of authority we mean in this con- 
nection a right to speak and act which has its origin in the 
will of the people. By the application of this principle they 
alone would have the right to lift their voices in the councils 
of nations who have been authorized to do so by the people 
they represent. When the people begin to speak through the 
mouths of their authorized representatives we shall at that 
moment begin to have peace. Vox populi, vox Dei pacisque— 
which is an axiom, save for our addition to it, as old as Alcuin, 
and one never proven wholly false since that distant day when 
it was first written down in a letter to Charlemagne. The 
healing powers which long have slept, but now are stirring, in 
the uncorrupted hearts of common people are the true specific 
for peace, as they are also the best therapy of war. 


CONCLUSION 


By the foregoing remarks we have attempted to show that 
the solution of the world’s greatest problem rests with lawyers,” 
and not with politicians, diplomats, or soldiers. We have 
advanced the opinion that the solution can be reached only 
within the framework of an international organization. We 
have decried the unwisdom of extreme sovereignties, and 
asserted the impracticality of unanimous consents. We have 
shown that if there be justification, intervention need not be 
wholly out of question, and finally we have proffered a princi- 
ple, namely, that of authority, by means of which the true 
voice of the people may be heard. 

“T will judge justices” saith the Lord. May He not find us 
without defense in the day of the tremendous judgment; nor 
Mary from our side ever then be afar. 


ALUMNI IN THE LEGAL REALM#* 


IFTY years ago last June, in the midst of the Spanish- 
American War, Judge Robinson graduated his first law 
class from this school. Since that time this country has 

fought and has been victorious in two world conflicts, each of 
which taxed our man power and material resources to the 
limit. The intervening years have not been without their 
scars upon the body politic. In the later twenties and half 
of the thirties, we battled the worst depression the country 
has known. 

And yet upon the other side of the ledger, our country has 
progressed practically beyond measure because of our inven- 
tive genius. In 1898, we were still in the horse and buggy 
days. We have developed through the automobile age to that 
of the aeroplane. We now depend upon radar and the radio. 
We are entering into an atomic age. 

During these years our manner of living has radically 
changed; higher education has become general; travel and the 
exchange of ideas have become common. Indeed, any part of 
this vast country is now minutes away by telephone and only 
hours by aeroplane. First and foremost during the past half 
of a century a vital change has been made in our national 
constitutional form. Over one thousand proposed amend- 
ments to the Constitution have been proposed in Congress 
and a comparatively small number have been submitted to 
the states. Congress was given power to collect income taxes, 
without apportionment among the several states, in 1913; 
direct election of Senators was proclaimed during the same 
year; prohibition was added in 1919, and repealed in 1933; 
women were given the right to vote in 1920; the time for the 
change of government was added in 1933. Six amendments 


* Address delivered by Clarence Martin, Esq., Trustee of The Catholic 
University of America, to the Alumni of the Law School of The Catholic 
University of America, on October 23, 1948. 
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were made in this short time, and only fifteen in the previous 
125 years. This illustrates a trend in national thinking that 
may well challenge our present serious consideration. 


And our social aspects have changed. Workmen’s Compen- 
sation, old age and unemployment insurance; the recognition 
of the principle of collective bargaining and the relative rights 
and duties of organized labor; the changed status of women; 
the complete regulation of public utilities, their charges, earn- 
ings and service; the direct primary; the enlargement of the 
municipal function; the abolition of special privileges in busi- 
ness and the regulation of unfair competition; blue sky laws; 
the curtailment of the right to issue and sell corporate securi- 
ties and their regulation by states and nation; the insurance 
of bank deposits and the issuance of their evidences of indebt- 
edness as well as by the Federal Reserve banks; the grant-in- 
aid laws; the control of natural resources; and, back of it all 
and because of most of these happenings, the stupendous 
growth of government by commission, all belong in this era. 
These are but a few of the many happenings, which, mostly 
unknown before, have thrust themselves upon the body of our 
law in the first half of this century. 

Probably the outstanding feature of this growth has been 
the development of what we have been pleased to call the 
commission form of government. This idea was not entirely 
new, but it was jealously guarded and seldom used. It has 
given birth to a branch of law we now denominate as adminis- 
trative law. These commissions, as we know, adopting rules 
and regulations for the furtherance of the purpose for which 
they were created, have the functions of two and sometimes 
all three of the coordinate branches of government. However 
we may differentiate, undoubtedly, in practice, the legislative 
function is delegated—a theory abhorrent to the constitutional 
lawyer. But the enactment of these laws, creating these com- 
missions, came from a demand for action based upon our new 
conception of social needs. The lawyer objected to them 
mostly because they had and many of them still have the 
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right to pass upon questions of fact without guidance of the 
fundamental principles of evidence according to the rules of 
the common law. Happily these are now being changed, 
mainly because the appellate courts have refused to apply one 
set of rules to evidence before commissions and another rule 
to evidence before courts of law. Then, too, we have seen, 
just lately, that Congressional action, through the recent ad- 
ministrative law act, has applied this rule in the federal realm. 
It is now fair to predict that, in its proper sphere, the adminis- 
trative function, crude though its development has been, will 
be hailed by succeeding generations as one of the best demon- 
strations of the wisdom of the present-day legal mind. 

The development of the automobile brought new visions 
particularly in the law of torts. And hardly had the auto- 
mobile thrust itself and its problems into the legal field of 
endeavor than the radio and now television and the areoplane 
came into being, for the protection of which relative rights 
and duties we had few, if any, guiding concepts from the cen- 
turies beyond. We struggled for some time and have not yet 
fully settled the problem whether an act, which would be a 
tort if committed on the ground, shall become a happening 
damnum absque injuria, if committed without negligence or 
wantonness by a falling plane from the air. And gone forever 
is our vaulted principle that the fee simple owner owns all the 
soil beneath his surface and all the sky above. That, too, has 
given away to the right of the public to traverse the air above 
him, provided the individual air man travels far enough afield 
so that he is not a nuisance to the owner of the soil. 


In our generation, by statute and by decision, there has 
been almost a complete reversal of the legal standing of 
married women and their property, their rights and duties, 
which leave only the grating sound of fictions of by-gone days 
to disturb the judicial atmosphere. 

Then, too, the law was confronted during this last fifty 
years with what was denominated in the political sphere as 
the progressive movement—a program of indefinite propor- 
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tions and without any seeming finality and, frequently, with- 
out ultimate purpose. One might cite the ill-fated child labor 
amendment, whose advocates in New York urged its adoption 
to curb the child labor conditions in the West Virginia mines, 
which did not exist. And, in West Virginia, there was held 
up to the populace the terrible child labor conditions in the 
southern cotton mills, which were likewise non-existent. Its 
advocates desired to handle some supposed social evil else- 
where than at home. We now know that an enlightened pub- 
lic was able to handle its own local problems at home, some- 
times with the help of federal aid. This movement was finally 
relegated to the storehouse of ancient heirlooms. 


Before this so-called progressive movement spent its force, 
politicians took advantage of it, so-called “ big business ”’ used 
it when convenient, legislative combines were formed for its 
furtherance; until to question any measure proposed in its 
name was to be known as a reactionary and the enemy of 
matters substantial in the body politic. It was used fre- 
quently for the benefit of the public weal, but the movement 
often became the refuge of the radical, the citadel of the 
socialist, the hope of the communist. 

Then, too, during this period of our legal history, well mean- 
ing people led a crusade against the courts, which refused to 
adopt their social schemes as part of the law of the land. ~ 
They did not appreciate that the substantive law is confined 
to the common and the statute law. The necessity for sub- 
stantive law must await the existence of a right before the 
creation of the concept. But many, even today, believe that 
the courts, without legislative sanction, may breathe into the 
common law economic thought or take judicial notice of a 
social condition, and that when the judicial branch of our gov- 
ernments, state and national, fails to do what the legislative 
branch might have done, that there is a complete lack of 
comprehension upon the part of the judicial branch and espe- 
cially upon the part of the members of the legal profession. 
Courts frequently take judicial cognizance, as distinguished 
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from judicial notice, of some prevailing economic thought or 
social condition, which may be reflected from the facts of a 
particular case before them, when the facts of the case justify 
it. It is in this manner that some new rule creeps into and 
becomes part of the common law. On the other hand, to 
assert that the courts may go beyond the record of the par- 
ticular case and by reference to some expression of an econo- 
mist or declaration of layman or lawyer of what should be a 
legal rule and make it one, is to advocate a theory that would 
violate the very foundation of the judicial process. Social 
facts or social conditions cannot so easily become part of the 
body of the common law. The legal profession has fought a 
noble fight in this generation and has finally been able to send 
these thoughtless, but well-meaning people, to the legislatures 
for the furtherance of their objects. It has effectually pre- 
vented the courts from being diverted from their function. 
We have finally won the battle against the substitution of 
sentimental emotionalism for the realm of reason. 


During these fifty years, the legal profession has restated 
the fundamentals of the common law—a stupendous under- 
taking of over twenty-five years’ work. By its insistence, the 
adjective part of the law has been given an overhauling, after 
years of effort to secure for the courts the right to make their 
own rules. While this outstanding advancement in the pro- 
cedural realm still lacks complete success, the essential ground 
work has been done. Judicial councils now exist in most all of 
the states. They are doing a work of tremendous proportions. 

The lawyers turned their attention during this period to the 
bar as a whole. The proper organization was sadly wanting 
at the turn of the century. Whatever organization there was, 
nationally and in the states, was largely social, with some side 
efforts to give the movement a legal flavor. Now the organ- 
ized bar exists in most of the states by integration, and the 
movement has won legislative sanction. The American Bar 
Association is now a representative body, the outcome of a 
movement begun in 1933. The work now done by its mem- 
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bers reaches every nook and corner of the’profession. The 
law schools have improved their methods of teaching, so that 
the student goes out with a broader conception of legal princi- 
ples, save in the adjective field. Too little attention is yet 
paid to this branch of legal lore, which is most essential to the 
young man who goes to the bar. The finished student must 
know how to try a case and the rules of procedure and evi- 
dence essential to it. Otherwise his knowledge, no matter how 
well learned, cannot be properly applied. 

Recently I read that in this present age there is a constant 
effort to divorce law from philosophy and that no longer does 
the law rely upon the fundamentals for its efficiency. How 
fallacious a statement to this group of men. We were taught 
that the manifestation of the eternal law is the natural law; 
that the fundamental rules of justice are based upon and find 
their origin in the natural law. We disregard at once any 
theory antagonistic to these principles as unworthy of our 
consideration. Building our edifice upon this foundation, we 
maintain that any law, because it strives to be the hand- 
maiden of applied justice, any interpretation of law, which 
does not take into consideration these fundamental truths, is 
based upon false philosophy and that it cannot and will not 
endure in the days to come. We know that there are no 
changes in the concepts of justice as distinguished from that 
of law. For the concepts of justice never change. They are 
the basic rules of right, defined by Justinian as the constant 
desire to give every man his due. 

Certainly the American bench and bar of this generation 
need no commendation. A review of its work and the recog- 
nition of its responsibilities, as just reviewed, is sufficient to 
endear it to the men who will come after us. Its record is out- 
standing. Sufficient is it to say that amid the vicissitudes and 
fortunes of our political life for the past century and a half, 
and particularly during the past half of a century, members 
of the bar have been the leaders of constructive thought and 
action in the nation, and the protectors of our liberties. There 
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has been present always an individual sense of responsibility 
to the cause to which we have consecrated our lives. We 
have tried to uphold the fundamental principle that law, the 
mirror of justice, should be administered honestly, fairly and 
quickly. Nor have the people cause for disappointment. Dur- 
ing these years of turmoil and unrest, the troubles and the 
tribulations of the last fifty years, we face the future with 
assurance that this generation has held to the concepts and 
precepts of former years, that we have builded a system of 
law, consonant with the demands of the times, dedicated to 
the cause of justice, which, in the aggregate, will secure the 
admiration and meet the approbation of our posterity. What 
we hope and believe is that the work and ideals of this genera- 
tion will be perpetuated in that system, which has been the 
basis and glory of our American civilization. 


The Second Natural Law Institute was held at the University of Notre 
Dame, Friday and Saturday, December 10, 11, under the auspices of the Col- 
lege of Law. Most Rev. Paul C. Schulte, D.D., Archbishop of Indianapolis, 
was Honorary Chairman of the Institute, and Very Rev. John J. Cavanaugh, 
CS8.C., President of Notre Dame, was Chairman. The following papers were 
read at the Institute: 


“Natural Law in the Greek Period”, by Professor Maurice Lebel, Head of 
the Greek Department, Laval University ; 

“Natural Law in the Roman Period”, by Dr. Ernst Levy, Professor of Law, 
University of Washington Law School; 

“Natural Law in the Medieval Period”, by Dr. Gordon Hall Gerould, 
Princeton University ; 

“Natural Law in the Renaissance Period”, by Dr. Heinrich Rommen, Col- 
lege of St. Thomas, St. Paul, Minnesota; 


“Status of Natural Law in American Jurisprudence”, by Hon. Robert N. 
Wilkin, Judge, Federal District Court, Cleveland. 


SOME MARRIAGE QUESTIONS CONCERN- 
ING ORIENTALS IN THIS COUNTRY 
AND IN CANADA* 


1. THE DETERMINATION oF RITE 


INCE we are thinking this afternoon about those Oriental 
Catholics who desire to marry for the first time or who 
desire to have a marriage declared null, it might be well 

to speak first briefly about the determination of a person’s rite. 
For this we look to two canons, canon 98 and canon 756. 

Canon 98 §1 teaches that “ Among the various Catholic 
rites, a person pertains to that Rite with whose ceremonies 
he was baptized, unless by chance baptism was conferred by a 
minister of another rite, either through fraud, or because of a 
grave necessity, when a priest of the proper rite was not able 
to be at hand, or in virtue of an apostolic dispensation, when 
the faculty has been given so that a person would be baptized 
indeed in some rite but would not however be joined to that 
same rite.”* 

Canon 756 teaches that “ §1. Children should be baptized 
in the rite of the parents. § 2. If one of the parents would 
belong to the Latin rite and the other to an Oriental rite, the- 
child should be baptized in the rite of the father, unless some 
particular law would provide otherwise. 3. If only one of 
the parents would be Catholic, the child must be baptized in 
the rite of this parent.”® An example of a particular law re- 
ferred to in § 2 is that found in Galicia, the southeastern sec- 
tion of former Poland, where in 1863 the Sacred Congregation 
for the Propagation of the Faith approved the agreement be- 
tween the Latin and Ukrainian bishops whereby the daughter 


* Paper read by Rev. Joseph F. Marbach, J.C.D., at the annual meeting of 
The Canon Law Society of America in Cincinnati on October 12, 1948. 


1 Translation by the writer. 


2 Translation by the writer. 
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would follow the rite of the mother, and the son the rite of 
the father, if one of the parents was Latin and the other 
Ukrainian; all the children of the Ukrainian Clergy, however, 
would follow their rite; illegitimate children would follow the 
rite of the mother.? 

There is an exception also for the Italo-Greeks whereby the 
child may be baptized in the Latin rite of the mother, if the 
Greek father consents.* 

On Oct. 16, 1919, the Code Commission answered the fol- 
lowing question: “Whether those who, at the request of 
their parents, contrary to the prescription of C.756, have been 
baptized by a minister of a rite not their own, belong to the 
rite in which they were actually baptized, or to the rite in 
which according to the prescription of C.756, they should have 
been baptized?” The answer given was: “ As the question is 
put, in the negative to the first part; in the affirmative to the 
second.’ 

Therefore, we must judge not so much the actual baptism 
but rather that baptismal ritual with which the person should 
have been baptized. We may then say that a person acquires 
a right to a certain rite from his parents, before baptism, and 
we may say that this particular right and rite are not lost if 
the parents take the child to the wrong church for baptism, 
so jealously does the Church guard the legal continuity of a 
family’s rite. 

This gives rise to many difficulties in the parishes and 
Chanceries. Since many Orientals do not have their own 
churches near their homes and since they then usually bring 
the child to the Latin Church for baptism, the parish priest 
and the auditor at the Chancery must be on the alert for these 
Orientals. If the parents at the baptism reveal their rite, the 
priest should make a notation to this effect, that is, the rite of 


3 Collectanea S.C.P.F. (Romae, 1907), n. 1243 D, ce. 
4 Benedict XIV, const. “ Etsi pastoralis,” II, n. X—Fontes, n. 328. 


5 AAS, XI (1919), 478; Bouscaren, The Canon Law Digest, I, 337, 338. 
Translation in text by the writer. 
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the mother and father; if the person at the Chancery with a 
marriage problem reveals his rite that too would help matters 
but unfortunately in both the parish and Chancery the person 
says nothing about his rite. Thus the rite of the people is lost 
in the Church records, and the Chancery auditor may not sus- 
pect that the person at the desk is not a Latin. For such cases 
the only suggestion is that we should watch for the unusual 
names—names ending in ‘ sky’ are usually Ukrainian—names 
ending in ‘sad’ or ‘san’ are usually from Syria—‘ ian’ is 
the usual Armenian ending—names ending in ‘u’ or ‘iu’ 
are Rumanian, etc. Without giving too many examples, it 
can only be repeated that if an unusual name appears on the 
baptismal record from a Latin Church, the parish priest and 
the Chancery official should ask the rite of the person. The 
person may be completely unaware of his rite. Detailed ques- 
tions about his father’s rite and the rite of his father’s father 
may be necessary to give an indication of the person’s rite. 

It is a disputed question whether the child of parents of 
different rites belongs to the rite of the father, if the father 
died before the birth of the child. Dr. Pléchl, Visiting Pro- 
fessor at The Catholic University of America, held that the 
child does so follow the rite of the father but he cites Michiels, 
Sipos, and Dausend as holding the opposite opinion.*® 

We will not discuss here the methods of changing one’s rite - 
other than to recall canon 98 $3, which declares that no one 
can change his rite without the permission of the Holy See; 
§ 4 gives an exception to the effect that at the moment of mar- 
riage or during the marriage a wife may change to the rite of 
her husband. 

$5 decrees that the custom of receiving the Sacraments in 
another rite does not bring with it a change of rite. In our 
discussion of a well known case among the Melkites, the usual 
principles of a disputed change of rite as affecting the obliga- 
tion to the form of marriage will be mentioned. It could be 


6 “Non-solemn Baptism and Determination of Rite”—Tue Jurist, V (1945), 
369. 
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mentioned here that on Nov. 23, 1940 the Sacred Congrega- 
tion for the Oriental Church abrogated the faculty of the 
Apostolic Delegates to permit a change of rite and reserved 
that privilege to itself exclusively. 

To give a brief schema of the Oriental Church, one notes 
that the various rites are usually divided into five main groups 
with their various subdivisions. The Alexandrian Rite is sub- 
divided into the Coptic or Egyptian and the Ethiopian or 
Abyssinian Rites. The Antiochene Rite has as subdivisions 
the Maronite, the Pure Syrian, and the Malankar Rites. The 
Chaldean Rite embraces the Chaldean and the Malabar Rites. 
The Armenian Rite has no subdivision. The largest group, 
the Byzantine, embraces many Rites, the Pure Greek, the 
Bulgarian, the Albanian and Italo-Greek, the Melkite, the 
Russian, and the Ruthenian. 

In this paper today it is believed that the general principles 
of marriage laws which will be given may be applied to each 
of these sixteen particular rites. However, brief specific dis- 
cussion of the rules of the form of marriage will be limited 
to the Armenians, Chaldeans, Pure Syrians, Maronites, Mel- 
kites, Italo-Greeks, Rumanians, Ruthenians, and Russians. 
These constitute the great majority of Orientals in this coun- 
try. There are about 3,000 Armenian Catholics in the country 
today, served by four of their priests. At the moment, the 
only Chaldean Church here is that of St. Ephrem in Chicago; 
the pastor is Fr. Francis Thomay, formerly Vicar General of 
the Chaldean Patriarch, Joseph Emmanuel Thomas. (This 
Patriarch died last year at the age of 96, after having been 
Patriarch since 1900). Chaldean families are usually found 
in Detroit and Flint in Michigan, in Philadelphia, and in San 
Francisco, Los Angeles, Turlock and Fresno in California, 
to the number of about 1300. The Pure Syrians have no 
church of their own in this county and usually attend the 
Maronite or Melkite Churches. They number about 4,000 
and are found chiefly in New York, Paterson, Boston, Colum- 
bus, Detroit and Center Falls (Rhode Island). The Maro- 
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nites, from the districts of the Lebanon, are rather flourishing 
here; there are 44 churches serving an estimated 40,000 of 
the faithful. As to the Melkites, it is said that there are 
about 25,000 of this rite, and 21 churches. The Ruthenians 
naturally are the most numerous. The Catholic Directory 
for 1948 lists the combined Ruthenian Catholic population 
as being 595,000, with 329 priests and 335 parishes. We will 
speak later of the geographical division of the two Ruthenian 
groups. There are about 7,000 Catholic Rumanians here 
served by 18 churches. All but lost among the Italian Latin 
parishes are many thousands of Italo-Greeks from the south 
of Italy and from Sicily. Fr. Pinola, who was their pastor in 
New York, died in Jan. 1946; no other Italo-Greek pastor is 
known. The number of Russians is small; their colonies in 
the area of New York are well cared for, however, by Fr. 
Rogosh and those in Los Angeles by Fr. Ryder. 


2. Tuer Form or MarriacE 


1. The Armenians. At the Church of St. Nicholas of To- 
lentino in Rome from October 15 to December 8th, 1911, the 
Armenians held a synod to discuss many problems of their 
Church. Pope Pius X had requested that the synod be held 
in Rome and the Armenian Patriarch of Cilicia, Paul Peter 
XII Terzian, convoked the synod. ‘ 

When speaking of the form required for a valid marriage, 
the synod declared, “in the Latin Church the Council of 
Trent introduced a public form by decreeing the necessary 
presence of the pastor and two witnesses. Among us, for cen- 
turies it has been the practice that marriages contracted be- 
fore a priest, not necessarily a pastor, are to be considered, 
and on that score actually are, valid; therefore a marriage 
entered without the presence of a priest is null and void. 
From this fact there arises a new impediment of clandes- 
tinity.’”” 


7 Acta et Decreta Concilii Nationalis Armenorum (Romae: Typis Poly- 
glottis Vaticanis, 1918), n. 575. Translation by the writer. 
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The decrees of this council, however, were approved by the 
Holy See only in forma communi and thus the decree would 
not have a nullifying effect upon any marriage between Ar- 
menians celebrated without a priest unless it could be shown 
that the ancient Armenian discipline required a priest and 
witnesses for validity. This cannot be shown. According 
to Janin,® marriage for the Armenians consists essentially in 
the contract entered into between the two spouses and the 
blessing of a priest is not an indispensable condition to the 
contract even though this blessing is the official consecration 
of the contract. 

On October 1, 1785, the Sacred Congregation for the Prop- 
agation of the Faith sent an Instruction to the Vicar Apos- 
tolic of Constantinople concerning the marriages of Catholic 
Armenians before a Turkish civil magistrate, which marriages 
were held by the Congregation as valid because “ their error 
that they are not able to contract marriage validly before a 
Turkish judge does not thereby make that marriage null.’® 
The Instruction also declared that those who say the Arme- 
nians always claimed that a priest was necessary for a valid 
marriage do not realize that the Armenians had lost sight of 
the distinction between a valid and a licit marriage. 

2. The Chaldeans. No decrees about the form of marriage 
required among them are known to exist and thus in their 
case also, if one of them did marry without a priest and wit- 
nesses, there would be no basis on which to declare the mar- 
riage invalid. 

3. The Syrians. The Syrian Synod in 1888, at Sharfeh in 
Mt. Lebanon, declared that even though the force of the mar- 
riage contract exists in the mutual, free, externally expressed 
consent of the spouses, and not in the blessing of the crowns, 
this does not make it right and licit for Christians to contract 
marriage without this blessing. The synod declared that the 


8 Les Eglises orientales (3. ed., Paris: La Bonne Press, 1926), p. 390. 


9“T] loro errore di non potersi contrarre validamente il matrimonio avanti 


il guidice turco, non pud renderlo nullo ”—Collectanea S.C.P.F., n. 580. 
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Syrians were bound to seek the blessing of the crowns and 
the prayers of the priest but it did not declare that the mar- 
riage would be held invalid if these ceremonies were omitted.” 

4. The Maronites. On December 19, 1928 in answer to a 
request from the Bishop of Buffalo, the Sacred Congregation 
for the Oriental Church answered seven questions concerning 
the Maronites in the United States. The two questions that 
concern the form of marriage are: “6. Whether Peter, a Mar- 
onite, and Rose, a Greek-schismatic, if they have a domicile 
or quasi-domicile in the Diocese of Buffalo, validly contract 
marriage, when a schismatic Oriental priest in the presence 
of two witnesses assists at the marriage and blesses it.” Re- 
sponse: In the affirmative. ‘7. Whether James, a Maronite, 
and Helen, a Greek-schismatic, if they have a domicile or 
quasi-domicile in the Diocese of Buffalo, contract a valid 
marriage before a Greek-Catholic priest (who is not a pas- 
tor), in the presence of two witnesses.” Response: In the 
affirmative.” 

You will note that these answers do not specifically answer 
the question of the validity of a marriage between two Mar- 
onites outside the Church in this country because these an- 
swers in 1928 allow room for the opinion that the Maronites 
here are held, by a particular and personal law, by the prin- 
ciples of the decree “ Tametst”’, with the usual communication 
of exemption. Some years before these answers were given 
Chelodi, however, had maintained that the decree “ Tametsi” 
binds the Maronites only in their patriarchal territory unless 
they leave the territory purely to elude the law.” ‘The prin- 
ciples of the “ Tametsi” decree were adopted by the Maronites 
in their important synod of Mt. Lebanon in 1736; it became 
a binding law when the synod received the specific approval 


10 GC, V, art. XV, n. 12—Synodus Sciarfensis Syrorum in Monte Libano Cele- 
brata Anno 1888 (Romae: S. C. de Propaganda Fide, 1896), p. 189. 


11 Translation by the writer. Cf. Bouscaren, The Canon Law Digest, I, 5. 
For the Latin text, cf. Tar Jurist, IV (1944), 233, footnote 98. 


12 Tus Matrimoniale (8. ed., 1921), n. 139. 
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of Pope Benedict XIV in 1741. These principles, borrowed 
so to speak from the Latin Church by this synod, constituted 
the “diriment impediment” of clandestinity, as it was 
termed, and received its force not from the publication of the 
Tridentine form but from the specific approval of the Pope. 
Father Herman of the Oriental Institute writing in the Orien- 
talia Christiana also held that these principles of the “ Ta- 
metsi”’ discipline bind the Maronites only in their own Patri- 
archate—“ formam Tridentinam stabilire valuit tantum pro 
territorio proprii ritus . . .” Staffa, writing in 1940 in Apol- 
linaris * held the same view. 

The Sacred Congregation for the Oriental Church in 1935 
issued an Instruction about the Maronites in this country, 
after the Apostolic Delegate had asked whether the faithful of 
the Maronite Rite residing in the U. S. are bound to contract 
marriage in the presence of the proper pastor for validity. 
The Instruction first reviewed the law of the Synod of Mt. 
Lebanon in 1736 and showed how it bound the Maronites in 
their Patriarchate under pain of invalidity. Part one, section 
three of the Instruction stated in part however, “ This disci- 
pline is not obligatory for validity (1) if the Maronites con- 
tract marriage in or outside of their Patriarchate with faithful 
of other Oriental Rites (the exemption is communicated) ; 
(2) if, leaving their domicile which they had in their proper 
territory, two Maronites contract marriage outside of their 
territory, regardless whether they did or did not obtain a new 
domicile or quasi-domicile . . .” 

On April 20, 1943, the Sacred Congregation for the Oriental 
Church, in answer to a doubt proposed by the Archbishop of 
Chicago about the validity of the marriage of two Maronites 
before a civil magistrate, declared: “the prescript of the Synod 


138 XXXII (1933), 126. 
14 XTIT (1940), 185, n. 2. 


ra This Instruction in Italian and English is presented in the article of Gulo- 
vich, “ Matrimonial Laws of the Eastern Catholic Churches ”—THE JURIST, 
IV (1944), 234-236. 
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of Lebanon in 1736, inducing the diriment impediment of 
clandestinity, is not considered to be extended to the Maro- 
nites who left their domicile or quasi-domicile in their Patri- 
archal territory.” 1* 

In 1945 the Sacred Congregation for the Oriental Church 
was asked about the following two cases, as proposed by the 
Archbishop of Montreal. In the first case a Maronite man 
with a domicile in Montreal had married a baptized Protes- 
tant, with a domicile in Philadelphia, before a civil official in 
New York. In the other case a Maronite man with a domicile 
in Montreal had married a Greek-schismatic woman, with a 
domicile in Brooklyn, before an Oriental schismatic bishop in 
Brooklyn. The Congregation answered: “It is well to recall 
that the Tridentine form of the celebration of marriage is in 
force among the Maronites not as the Tridentine law as such 
but in the sense that the Tridentine law was received and 
adopted with the consent of the Holy See, in such a way that 
their marriage should be celebrated, under pain of nullity, 
before the pastor and at least two witnesses. This form of the 
celebration of marriage obliges indeed only the Maronites who 
are within the confines of their proper Patriarchate and not 
those who are outside it.’’*7 The Sacred Congregation there- 
fore decided in favor of the validity of these two marriages. 

In 1933 the Rota examined an interesting case concerning . 
the principles of the “ Tametsi” decree among the Maronites 
in their Patriarchate. The marriage occurred on February 
14, 1919, at the monastery church of St. Elias at Antelias in 
Syria. In 1928 the man petitioned that this marriage be de- 
clared null, claiming that the priest who witnessed the mar- 
riage was neither the proper pastor of either spouse, nor was 
he correctly delegated. The diocesan tribunal upheld the 
validity of the marriage but the tribunal of the Patriarch de- 


16 For this response cf. Marbach, Marriage Legislation for the Catholics of 
the Oriental Rites in the United States and Canada, The Catholic University 
of America Canon Law Studies, n. 243 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1946), p. 264. 


17 Ibid., p. 261. 
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elared it invalid. The defender of the bond appealed to the 
Sacred Congregation for the Oriental Church which referred 
the case to the Rota. The Rota quoted the Synod of Leba- 
non, which in effect imposed the Tridentine form on the Mar- 
onites, who became bound by these principles adopted from 
the Latin Church, in virtue of the Holy See’s specific approval 
of their synod. The Rota declared that the legitimate inter- 
pretations regarding the Tridentine form had to be applied to 
the Maronites. Since the evidence in the case revealed that 
the priest who assisted at the ceremony functioned with a 
merely presumed delegation, the marriage was declared null.** 

5. The Melkites. In 1911 the Melkite Synod of Ain-Traz 
decreed that any marriage contracted without the assistance 
of the proper pastor or of a priest delegated by the proper 
pastor, by the bishop or by a vicar who has the faculty to 
delegate the right to assist, would be invalid. This synod 
however was not approved by the Holy See in forma specifica 
and thus this decree did not become law for the Melkites with 
an invalidating effect.'® 

In 1924 the Bishop of Helena submitted a famous case to 
the Sacred Congregation of the Holy Office. This case is in- 
teresting because similar cases are frequently received at 
Chanceries. In 1897 a Melkite girl was baptized in her Mel- 
kite Rite in Zahleh, Mt. Lebanon. Two years later her fam- 
ily brought her to the United States where they took her to a 
Latin Church when she was five; she received her religious 
instructions and the Sacraments in a Latin Church. She con- 
tinued to go to Latin Churches and said publicly that she 
wanted to live and die as a Latin. In 1912 she married a 
Greek-schismatic before a Greek-schismatic bishop and two 
Greek-schismatic priests in Brooklyn. The woman later ap- 
peared at the Chancery asking for a declaration of nullity of 
this marriage. Three doubts were presented to the Holy 


18 Sacrae Romanae Rotae Decisiones, XXV (1983), dec. xxii. 


19 Cf. Staffa, “De Transitu ad Alium Ritum ”—Apollinaris, XIII (1940) 
185, n. 2. i 
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Office: “1. Is the woman to be considered a Latin or an 
Oriental? 2. If she belongs to the Latin rite, is the marriage 
to be considered invalid because of the impediment of clan- 
destinity? 3. If she remains in the Oriental rite, is she bound 
under pain of nullity for the contraction of a valid marriage 
to appear before a Catholic oriental priest?” The Holy Office, 
after first asking for more information to make certain of the 
fact that the woman had been baptized in the Melkite rite, 
answered, “ The nullity of the marriage is not evident.”’ This 
brief reply indicated the mind of the Congregation on three 
points, that the only way to change one’s right is by permission 
of the Holy See, that the reception of the Sacraments in one 
rite does not induce a change to that rite, and that Melkites 
are not bound to contract marriage before a Catholic Oriental 
priest.?° 

In 1941 the Sacred Congregation for the Oriental Church 
replied to a case submitted by the Bishop of Brooklyn. Two 
Melkites had attempted a civil marriage in Cuba in 1928 and 
never validated that union. The Sacred Congregation re- 
ferred this problem to a plenary session of the Cardinals who 
reached the conclusion that since there was a doubt of law 
as to whether the Melkites must for validity receive the bless- 
ing of the priest, the marriage must be maintained as valid." 

Another case involving a Melkite was sent to the Sacred 
Congregation for the Oriental Church by the Archbishop of 
Los Angeles. The Melkite in this case had been born of 
Melkite parents in New Zealand in 1895. He was baptized 
in a Latin church in Wellington and also received First Com- 
munion and Confirmation in the Latin rite while he stayed 
in New Zealand. In 1919 he came to the United States and 
there also frequented only the Latin churches. In 1921 he 


20 Cf. Duskie, The Canonical Status of Orientals in the United States, The 
Catholic University of America Canon Law Studies, n. 48 (Washington, D. Cu 
The Catholic University of America, 1928), pp. 174, 175; Bouscaren, The 
Canon Law Digest, I, 543. 


21 Cf. Marbach, op. cit., p. 263. 
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married a baptized Protestant before a civil magistrate in 
Oklahoma City but claimed that this marriage was invalid for 
the lack of a canonical form of marriage. On July 30, 1943, 
the Sacred Congregation for the Oriental Church replied 
briefly, “non constare de nullitate matrimonii in casu,” with- 
out adding any comment.” 

We have seen above two marriage cases involving Maron- 
ites as presented in: 1945 to the Sacred Congregation for the 
Oriental Church by the Archbishop of Montreal. At the same 
time a third case was submitted. In that case, a Melkite 
girl and a Greek-schismatic entered marriage before a heret- 
ical minister in Montreal in the presence of two witnesses. 
The Sacred Congregation answered briefly that the Melkites 
are not held to the Tridentine form either within or without 
the confines of their Patriarchate.** 

6. The Ruthenians. Marriage cases involving Ruthenian 
petitioners should be forwarded as soon as possible to their 
respective Chanceries. As cases concerning Ruthenians ap- 
pear very frequently at Chanceries, it may be well to say 
something about the geographical division among the Ruthe- 
nians which determine their proper Ordinary in this country. 

It would be helpful to think of the former map of Poland 
as it was constituted after the First World War. The south- 
eastern part was known as Galicia and the Byzantine persons 
there preferred to call themselves Ukrainians for nationalistic 
reasons. Below the border of Poland—the Carpathian Moun- 
tains form the southern border—are many more hundred 
thousands of these same persons but they usually refer to 
themselves as Ruthenians. The word “ Rutheni” as found 
in the documents of the Holy See refers of course to those 
Ukrainians on both sides of the Carpathian Mountains. The 
Ukrainians are a separate people of some 40 millions in the 

center of Europe but it was at the end of the 18th century, 
at the final partition of Poland that all political distinctions 


22 Tbid., pp. 262, 263. 
23 Ibid., p. 261. 
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and geographical boundaries marking the Ukraine were abol- 
ished, and Ukraine thus became completely subjected to two 
great powers, Russia and Austria. The Catholic Ukrainians 
who then came under Russia were forced to become Orthodox 
and some 8 millions were lost to the faith. Those Catholic 
Ukrainians who remained within the confines of the Austro- 
Hungarian empire remained as Catholiecs.?4 

A difficulty in the proper analysis of marriage cases involv- 
ing Ukrainians is the unfortunate number of schisms that 
have happened, due in most instances to the lay trustee sys- 
tem in the management of their parishes. We might say that 
there are about sixty Ukrainian parishes of both geograph- 
ical groups, which have gone into schism within the last 30 
years. Thus it is not at all unusual for a Ukrainian to come 
to a parish for a marriage or to a Chancery with a marriage 
case and to present a baptismal certificate on which is the 
name of a church that does not appear in The Catholic Di- 
rectory under either of the two Ukrainian dioceses. In these 
cases, a look at The Catholic Directory for the particular year 
of the baptism in question may show the particular Ukrain- 
ian diocese of that person. However, it is only since 1924 
that there exist two separate Ukrainian dioceses in this coun- 
try with their own Chanceries to care for the persons of their 
own geographical origin. Thus in all cases it would be well 
to ask the place of birth of the person’s father—or grand- 
father—and the geographical divisions as given above will 
suggest the proper Ordinary to which the case should be re- 
ferred,—-those whose family came from Galicia, the southeast- 
ern part of former Poland, will belong to the diocese of Bishop 
Bohachevsky, whose Chancery is in Philadelphia; those Ru- 
thenians whose family came from the eastern part of Czecho- 
Slovakia and Hungary, and from Jugoslavia, belong to the 
Diocese of Bishop Ivancho, whose Chancery is at Munhall, 
near Pittsburgh. While in the U.S. there are two Ukrain- 


24Cf. The Catholic Encyclopedia, II, 136, under “ Austro-Hungarian Em- 
pire,” where there is an excellent map of the European dioceses whence these 
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ian Ordinaries, both with jurisdiction over their people dwell- 
ing everywhere in this country, in Canada the various prov- 
inces were divided, in March of this year, into three exarch- 
ates, or dioceses.”** All three Ukrainian Ordinaries in Canada 
are from families originating in Galicia, because the Galician 
Ukrainians compose the great majority of the 300,000 Ukrain- 
ians in Canada. 

We have definite legislation binding the Ruthenians ( Ukrain- 
ians) in this country and Canada to the principles of the “ Ne 
temere” decree. At the beginning of this century the Tri- 
dentine form of marriage was required for validity in Galicia; 
it was not so required for the Ruthenians outside Galicia, 
that is, of Hungary, of Slovakia, and of Jugoslavia. The “ Ne- 
temere’’ decree was issued for the Latin Church by the Sacred 
Congregation of the Council on August 2, 1907, to be effective 
April 19, 1908. A copy of this decree was sent to the bishops 
of Galicia who ordered this new form of marriage to be 
followed. However the Congregation of the Council in its 
famous answers of Feb. 1, 1908, concerning the new decree, 
declared that Catholics of the Oriental rite were not held to 
this new decree. Soon after this answer, the Metropolitan of 
the Galician province of Lemberg asked the Sacred Congrega- 
tion for the Propagation of the Faith for the Affairs of the 
Oriental Rite that the regulations of the “ Ne temere’”’ decree 
be extended to that province for the Ukrainians. This request 
was explicitly granted by this Congregation on May 5, 1911. 

Three years later, in the famous decree “ Cum episcopo ” of 
the special Congregation for the Affairs of the Oriental Rite, 
this legislation was extended to all the Ruthenians in the 
United States.—“ Art. 30: Matrimonia tum inter fideles 
Graecos-Ruthenos, tum inter fideles mixti ritus, servata forma 
decreti “ Ne temere” contrahi debent ...”*> It was Bishop 
Ortynsky who asked the Holy See to extend the “ Ne temere ” 
legislation to the Ruthenians of the United States. He had 
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been consecrated a bishop in Galicia in May 12, 1907, and 
arrived in this country on August 27, 1907, having been ap- 
pointed by Pope Pius X as a titular Ruthenian bishop in the 
United States. He was not to be an Ordinary but was to re- 
ceive delegated jurisdiction from each local Latin Ordinary. 
This position of Bishop Ortynsky caused widespread dissatis- 
faction among the Ruthenians; the Holy See, therefore, on 
May 28, 1913, appointed him as the first Ordinary with com- 
plete and ordinary jurisdiction over all the clergy, faithful, 
and over the temporal affairs of the Greek-Ruthenian rite. He 
had requested the application of the “ Ne temere” decree to 
the United States and thus, when the Sacred Congregation 
for the Propagation of the Faith for the Affairs of the Orien- 
_ tal Rite on August 17, 1914, issued this new decree “ Cum 
episcopo”’ to outline the new status of the Ruthenians in the 
United States, it extended the “Ne temere” discipline to 
them. The decree of 1914 was renewed in 1924; the decree 
“Cum data fuerit”’ of 1929 repeated the same regulation in 
its article 39.2° This decree of 1929 was renewed in 1940.7" 
The Holy See in its decree of Aug. 18, 1913, “ Fidelibus 
Ruthenis ” ** extended the “ Ne temere ” to the Ruthenians in 
Canada. The decree “ Graeci-Rutheni Ritus”, of May 24, 
1930,”* repeated this rule and this decree was renewed in 1941.. 

7. The Rumanians. There are no known decrees concern- 
ing their marriages in this country. Their II Provincial Coun- 
cil of Alba-Julia and Fagaras in 1882 had declared that the 
parties had to marry before the proper pastor, or a priest with 
delegation, and two witnesses, to marry licitly, but no invali- 
dating effect was put on a marriage contracted without such 
a priest.*° 


26 Cf. AAS, XXI (1929), 159; Bouscaren, The Canon Law Digest, I, 15, 16. 
27 Cf, AAS, XXXIII (1941), 27; Bouscaren, The Canon Law Digest, II, 7. 
28 Cf, AAS, V (1913), 398. 

29 Cf. AAS, XXII (1930), 353; Bouscaren, The Canon Law Digest, I, 38. 
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8. The Italo-Greeks. The natural tendency of linking 
Italian-speaking persons from the south of Italy and Sicily 
with the Latin rite must be carefully checked when such a 
person comes to a Chancery with a claim that his marriage 
before a minister or public official was invalid for a lack of the 
prescribed form. It is here maintained that when these Italo- 
Greeks contract marriage in this country and Canada they are 
not held to follow any definite juridical form. It may be said 
that Pope Benedict XIV, in his Constitution “ Ztsi pastoralis” 
of May 26, 1742, imposed the Tridentine form of marriage on 
only a specific territory of their rite, namely on Italy, on Sicily 
and on the neighboring islands. Thus when they left this 
territory they were no longer held to the territorial obligation 
(before 1930) of contracting their marriage before their proper 
Italo-Greek pastor. (This is most reasonable because for 
these Italo-Greeks as for countless thousands of other Ori- 
entals in this country to reach the church and priest of their 
rite becomes an impossibility.) In an audience of June 22, 
1930, Pope Pius XI approved the petition of the Italo-Greek 
Bishop Mele of Lungro that the marriages which were invalid 
be sanated and that the rules of the Latin Code be applied to 
the Italo-Greeks in lower Italy and Sicily until the codifica- 
tion of the Oriental Canon Law. 

9. The Russians. No council or decree requiring a specific 
form for their marriages is known to exist. 

We may find some general principles to bear in mind when 
discussing the form of marriage for Orientals in this country 
in the Instruction issued by the Sacred Congregation for the 
Propagation of the Faith in June, 1858, to the Greek-Ruma- 
nian bishops: 1. Only the supreme authority of an Ecumenical 
Council, or also the Pope by his sole authority, could prescribe 
a new form for the contracting of marriage and predetermine 
the nullity of marriages contracted without the required form. 
. . . 4. Judgment in each case has to be made cautiously and 
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circumspectly ; a marriage was not to be immediately declared . 
null for the reason that it was celebrated without the blessing 
of the priest. 5. No document of the Oriental Church could 
be revealed which demanded expressly and clearly the blessing 
of the priest as a condition for the validity of a marriage for 
“no statement of any Father of that ancient church nor any 
canon of their councils” made such a demand.*2 

An Oriental Commission was formed at the Vatican Council 
and it sought to settle the question of clandestinity among the 
Orientals. In answer to a doubt whether the Tridentine form 
of marriage was required among the Orientals, one consultor 
was of the opinion that the Tridentine decree was in force at 
that time among the Oriental groups in Europe with a few 
exceptions, such as among the Rumanians, while in the East 
itself the decree bound only the Maronites (and in India the 
Oriental Malabars). The Commission decided, however, that 
the question of clandestinity among the Orientals could not 
be settled at that time in view of the many differences of 
thought on the problem. 

We might say that it seems usual for the Holy See to issue 
laws which require a definite form of marriage for Orientals 
who live outside their usual proper territory of their rite, only 
after an Oriental diocesan organization of some kind has been 
established, as happened for the Ruthenians in this country 
and Canada. ~ 

In summary, if a Ruthenian would marry outside the 
Church in this country or Canada and would seek a declara- 
tion of nullity, the case should be referred to the proper Ru- 
thenian Chancery. The Latin Chancery might first take the 
testimony of the Ruthenian petitioner, secure the marriage 
record and divorce decree, the baptismal certificate, and then 
submit these to the proper Ruthenian Chancery, with an offer 
of assistance to secure any further testimony desired. If a 
non-Ruthenian Oriental would marry outside the Church in 
this country or Canada, it is here maintained that there is no 
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basis on which to declare the marriage null for lack of a re- 
quired form of marriage. 


3. DISPARITY OF CULT AND THE EASTERN DISSIDENTS 


The authors dispute the origin of the universal impediment 
of disparity of cult. The punishment for intermarriage with 
heretics and pagans is not everywhere the same in the early 
Church, though the Councils prohibited and discouraged such 
a union as dangerous and sinful. Some canons merely forbade 
the marriage without attaching any penalty as a sanction. 
Thus in the Council of Laodicea (343-381) it was decreed that 
Catholics were not indifferently to give their children to here- 
tics in marriage. Another canon of the same council ordered 
that such marriages were to be allowed only if the heretics 
promised to be converted.** 

The Council of Chalcedon (451) in its 14th canon noted 
that in some provinces the lectors and cantors were allowed to 
enter marriage but the council forbade any of them to marry 
a heterodox woman.** The Council in Trullo (692) decreed 
that it was not allowed for a Catholic man to marry a heret- 
ical woman, nor could a Catholic woman marry a heretical 
man. If such a marriage was nevertheless attempted, the 
marriage was to be considered null, and the unlawful union 
was to be ended.* The civil law also legislated on this prohi- 
bition against marrying outside the Church. Valentinian II, 
Theodosius I and Arcadius in 388 attached the penalties of 
adultery to a marriage between a Christian and a Jew; Jus- 
tinian incorporated this law in his code.** 

Wernz mentioned the above mentioned 72nd canon of the 
Council in Trullo as being the possible origin of the diriment 
impediment of disparity of cult but he pointed rather to the 
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universal custom of the Eastern and Western Church as for- 
bidding such marriages to the baptized.*7 Schenk,®* De- 
Becker,*® DeSmet,*® Esmein,*? Mansella,*#? Papp-Szilagyi,* all 
point to this universal custom. Petrovits declared: “The 
practically unanimous opinion of canonists holds that the 
diriment impediment of disparity of worship was introduced 
by virtue of an accepted custom prevailing in the Eastern and 
Western Church in the period intervening between the ninth 
and twelfth century.” ** In his Letter, “ Singulari” of Feb. 9, 
1749 (n. 10), Pope Benedict XIV stated; “. .. qua quidem 
in re omnes sentiunt, ob cultus disparitatis irrita matrimonia 
esse, non quidem iure sacrorum canonum, sed generali eccle- 
siae more, qui pluribus abhine saeculis viget, ac vim legis 
obtinet.” * 

The Armenian Synod in Rome in 1911 used these words of 
Pope Benedict XIV when it declared a marriage between a 
baptized and a non-baptized person is to be considered invalid, 
if no dispensation was secured, “ saltem ex generali ecclesiae 
more, qui pluribus abhince saeculis viget ac vim legis obtinet.” *® 
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Before the Code of Canon Law became effective on May 19, 
1918, therefore, by the universal custom of the Church all 
marriages between a baptized person and an unbaptized per- 
son, entered into without a dispensation were invalid. The 
Code in canon 1070 limited the impediment to Catholics. But 
it is here maintained that this canon referred only to Latin 
Catholics and did not affect in any way the prevailing dis- 
cipline in the Eastern Churches, whether Catholic or Hetero- 
dox. Thus the impediment of disparity of cult still binds the 
usual Orthodox person who marries an unbaptized person. It 
binds of course Catholic Orientals. 

This precise question concerning disparity of cult comes as 
a part of the larger question as to whether the Oriental Ortho- 
dox are held to the laws of the Latin Code. Dalpiaz, writing 
in Apollinaris,*" held that canon 1 of the Latin Code does not 
exclude all Orientals from the ambit of its laws but only 
Catholic Orientals. He pointed to: 1) the Index of the Code— 
while admitting that the Index is not an official part of the 
Code—which says, concerning the word “ Orientals”: “ The 
Code does not in general consider Orientals, i.e., Catholics of 
the Oriental Rite”; and 2) the authority of Gasparri. Gas- 
parri had stated that not only does the Church not exempt 
from any of her laws those Catholics who have lapsed into 
heresy or schism, but, even though she possibly intends to 
exempt them in other matters, the Church actually wishes to 
bind as subject to her marriage laws those who were simply 
born in heresy or schism, except with regard to the impedi- 
ment of disparity of cult, and the requirements for a valid 
form of marriage. After giving this opinion, Cardinal Gas- 
parri offers a rather strong affirmation of his view: “ Id certis- 
simum est, ac illi auctores catholici qui de hoe dubitant, ne- 
sciunt quid dicant.” #8 Dalpiaz asserted that in the documents 
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adduced to show that non-Catholics are generally held to the 
marriage laws of the Church there never was any distinction 
drawn between heretics and schismatics. 

Maroto, writing in 1919,*° had stated that in questions 
affecting heretics and schismatics it is certain that, until the 
contrary is clearly and expressly evident, the Church always 
intends to oblige them to laws which are ordained for the 
common good such as invalidating laws (e.g. laws about mar- 
riage impediments), disqualifying laws, general laws about 
delicts and penalties, and preceptive universal laws about 
human actions but that, on the other hand, those who are 
born in heresy and schism are probably not bound by the laws 
which concern the matter of personal sanctification, such as 
the laws about the observance of feasts, and the laws of 
fasting. 

Father Herman of the Oriental Institute admits that the 
Church could bind dissidents if she wished, but he asserts that 
it is entirely another question whether she wishes to bind 
them to the laws of the Latin Code.®° There is, Father Her- 
man says, no document of the Holy See which answers this 
question but the Popes have often declared that they have no 
intention of changing the laws of the dissidents when these 
become united to the Holy See. ; 

Father Herman furthermore cites the famous “ Pamphilian”’ 
decision of the Sacred Congregation for the Propagation of 
the Faith of June 4, 1631, wherein the Cardinals were of the 
opinion that Papal Constitutions did not bind schismatics un- 
less a) there was question of matters of faith; b) the Pope 
explicitly mentioned them; and c) the Pope mentioned them 
implicitly, as in the question of an appeal to a future council. 

He also asserts that the Popes have not passed on the va- 
lidity of the marriages of schismatics in sacred orders, which 
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would be an easy matter if they were subject to the Latin 
Code, also that it would be incongruous for the Catholic Ori- 
ental bishops and priests to judge the marriages of dissident 
converts according to the Latin laws, and that canon 1070 § 1, 
concerning the impediment of disparity of cult, has no refer- 
ence whatsoever to the Oriental discipline. 

In support of his view that Oriental dissidents are held to 
the impediment of disparity of cult, Herman cites the views 
of Vermeersch and Cappello. The reference to Vermeersch is 
to his brief article “ De Disparitate Cultus ” ®t wherein he de- 
clares that canon 1070 § 1, does not pertain to the Orientals 
since “ they are not held to the Code except in questions of 
faith or morals.” The reference to Cappello is his De Matri- 
monio (n. 906), in the Appendix concerning Orientals.** Fol- 
lowing this view of Cappello, Monsignor Duskie wrote, “ Ac- 
cording to the Oriental Church, the diriment impediment of 
disparity of cult obtains between any baptized person whether 
Catholic or non-Catholic and any non-baptized person.” ** 

Father Herman gives his opinion therefore that “ Only 
Western dissidents are held by the Latin laws, while Eastern 
dissidents are held by Eastern laws” (“ Tantummodo dissi- 
dentes occidentales latinis legibus, orientalibus legibus orien- 
tales teneri affrmamus’’). Vermeersch-Creusen, in the Epi- 
tome Iuris Canonici,™ refer to this article of Father Herman 
in Periodica when they declare the Oriental dissidents appear 
to be held by the law of their rite and not by the Latin law 
(“Orientales dissidentes iure ritus sui non iure latino regi 
nobis videntur ”’). 

Returning to the position of Cappello again, we find what 
appears, as in many Latin authors, some inconsistency in the 
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use of the word “schismatic”. In the Appendix on Oriental 
law in his De Matrimonio (n. 906) of both the 1927 and 1939 
editions, Cappello declared that Oriental dissidents are held 
by the impediment of disparity of cult. Yet when treating 
the impediment of disparity of cult in the usual place among 
the marriage impediments of the Latin Code, he has stated in 
many editions that the reason for the change in the legislation 
regarding the impediment of disparity of cult is to protect the 
validity of marriage. Since the validity of baptism in many 
sects is very doubtful, lest innumerable marriages should be 
invalid, the Church, he stated, was unwilling to bind heretics 
and schismatics to this impediment (‘“ Ratio immutatae dis- 
ciplinae est, quia valor baptismi in pluribus sectis collati valde 
dubius est; quare ne innumera matrimonia essent invalida, 
Ecclesia noluit haereticos et schismaticos sua lege ligare’’). 

Noldin maintained that it is beyond doubt that heretics and 
schismatics are held to the marriage laws of the Code, and also 
stated expressly that those born in heresy and schism are not 
held to the impediment of disparity of cult. 

Vermeersch in his Theologiae Moralis Principia® likewise 
had asserted the subjection of schismatics to the marriage 
laws of the Church, with the two exceptions of the form of 
marriage, and the impediment of disparity of cult. 

Michiels in his Normae Generales*" also exempts schis- 
matics from this impediment, after stating that they are not 
held to the form of marriage (“.. . item can. 1070, vi cuius 
ab impedimento disparitatis cultus eximuntur haeretici et 
schismatici, extra Ecclesiam catholicam baptizati et ad eandem 
nondum conversi’”’). 


55 “ Haeretici et schismatici (nati) hoc impedimento non tenentur. Matri- 
monium ergo inter haereticum vel schismaticum valide baptizatum et infidelem 
nune validum est.’—Noldin-Schmitt, Summa Theologiae Moralis (25. ed., 3 
vols., Oeniponte, 1938), III, De Sacramentis, n. 574, 3. 

56 Theologiae Moralis Principia-Responsa-Consilia (3. ed., 4 vols., Romae, 
1933-1937), Tom. I, n. 253. 

57 Normae Generales Iuris Canonici (2 vols., Lublin: Universitas Catholica, 
1929), I, 288. 


40 THE JURIST 


According to Cicognani-Staffa, in their Commentarium *® 
not only Catholic Orientals but also dissident Orientals are 
excluded from the scope of the Latin Code. In the list which 
they present of the impediments in force among the Orientals, 
they speak of “ disparity of cult according to the norm of the 
old law ’’, implying the impediment exists between any person 
and an Oriental, Catholic or dissident, if one of the parties is 
not baptized. 

In a discussion of the relationship of “ schismatics”” to the 
marriage laws of the Latin Code, it is important to emphasize 
that the word “ schismatic ” may refer to Oriental schismatics 
or to Latin schismatics. The words “heresy” and “ schism ” 
in canon 1070 $1 can be referred to Latins alone, and thus 
reference to Orientals, Catholic or dissident, need not be found 
in this canon. 

The words of canon 1070 § 1, to the effect that a marriage 
would be invalid if contracted between an unbaptized person 
and “a person... converted from schism ”’, appear to refer to 
those who were born of parents who withdrew into schism 
from the Latin Church, and thus it seems that no allusion is 
made to Oriental schismatics in this canon. Some support of 
this interpretation can be drawn from canon 751, which ex- 
plicitly mentions such Latin schismatics or such children when 
this canon 751 states: “ As to the baptism of the infants of 
two heretics or schismatics, or of two Catholics who have 
lapsed into apostasy or heresy or schism, there should be ob- 
served, in general, the norms which have been established in 
the previous canon.” °® The previous canon gives the condi- 
tions under which a priest may baptize the children of infidel 
parents. 

Canon 1325 § 2 describes a schismatic as one who refuses to 
be subject to the Roman Pontiff or refuses to communicate 
with the members of the Church who are subject to him. This 
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definition could refer to a Latin Catholic diocese, province, 
parish or individual who would profess to keep all the 
Catholic beliefs but would refuse to be subject to the Pope for 
other than doctrinal reasons. From canon 1 and from the 
silence of canon 1325 there is no reason to see any reference to 
Oriental dissidents in canon 1325. We know from our parishes 
how there can be Latin dissidents who withdraw from the 
Church and the Pope for petty reasons apart from doctrinal 
difficulties. A glance at a few canons which contain reference 
to “ schismatici ” reveals that they prescind from the question 
at hand: canon 731 forbids the administration of the Sacra- 
ments to schismatics; canons 765 2° and 795 2° forbid schis- 
matics to be sponsors at Baptism and Confirmation; canon 985 
declares schismatics are irregular ex delicto; canon 1099 § 2, 
according to its previous ambit, exempted from the canonical 
form of marriage those born of non-Catholies (“ ab acatholicis 
nati’’) who were baptized in the Catholic Church but raised in 
schism; canon 1240 orders that notorious schismatics are to be 
refused Christian burial; and canon 2314 § 1 declares that all 
schismatics incur an excommunication reserved in a special 
way to the Holy See. In all these cases the reference may be 
only to schismatics among Latin Catholics. We will not enter 
into the corollary dispute whether the Oriental “ Orthodox ” 
are correctly called ‘“‘ schismatics”, as they so often are termed, 
especially after the Vatican Council defined Papal Infalli- 
bility; in referring to them, many prefer to use the words 
“ dissident Orientals.” 

Thus the words in canon 1070 $1, “cum persona .. . ex 
schismate conversa,’ could refer to a child of Latin schismatic 
parents who have the child baptized outside the Church; this 
child, would not be held to the impediment of disparity of cult 
until the child became converted to the Church. 

Bishop Schenk, who made a special study of the impedi- 
ments of mixed religion and of disparity of cult, states: “ The 
restriction of the Code to baptism in the Catholic Church or 
conversion thereto from heresy or schism, does not, however, 
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affect the Oriental Churches, whether they be united to Rome, 
or separated through schism or heresy.” He also wrote: 
“When therefore the Code in canon 1070 $1 speaks of con- 
version from heresy or schism, it seems to regard primarily a 
conversion from heretical or schismatic sects which represent 
separations from the Latin Church.” °° 

In an article in TH Jurist,® Father Gulovich presents the 
replies of the Oriental Congregation on April 12, 1945, con- 
cerning three marriage cases presented to it by the late Bishop 
Takach. The first case involved the marriage of a Russian 
schismatic with an unbaptized Methodist before a civil magis- 
trate; the answer declared the nullity of the marriage was not 
evident from a lack of a canonical form but that it was invalid 
because of the impediment of disparity of cult. The second 
case was that of a marriage, before a Protestant minister, be- 
tween a Russian dissident woman with a man whose religion 
was unknown. The answer was that the marriage was not 
invalid because of a lack of form but it was suggested that 
further investigations be made about the religion of the man, 
for if he was not validly baptized the marriage would be 
invalid because of disparity of cult, while if he was a Latin 
Catholic, the marriage would be null because of a defect of 
form. 

The third case was that of a marriage also before a Protes- 
tant minister, between a Serbian dissident and a Protestant 
woman. The answer was that the nullity of the marriage was 
not apparent because of a defect of form but that further in- 
vestigation should be made about the baptism of the Protes- 
tant, for if he was not validly baptized, the marriage would 
be null because of disparity of cult. 

It is maintained therefore that Canon 1070 § 1 of the Latin 
Code prescinds from the Oriental discipline concerning this 
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impediment and that disparity of cult binds all Orientals, 
Catholics and dissidents. 

It is also here maintained that a Latin Ordinary, or his dele- 
gate, in this country or Canada could settle by himself, accord- 
ing to the usual informal norms described in canons 1990-1992, 
a case involving an Oriental dissident who married an unbap- 
tized person. For all the other marriage impediments, it is 
suggested that every case involving an Oriental dissident 
should be forwarded to the Oriental Congregation. 


4. PowER OF THE LATIN ORDINARIES TO DISPENSE 
ORIENTALS IN THEIR DIOCESES 


An Oriental Catholic, no matter how long he stays in a 
place outside his own Patriarchate, remains enrolled in his 
own rite and retains his own disciplinary laws. At the same 
time the Oriental Catholic who is outside the Patriarchal 
territory of his rite, if he has acquired a domicile or quasi- 
domicile in a Latin diocese, or if he is only a visitor there, 
falls under the administration of the Latin Ordinary. 

Pope Leo XIII in his Apostolic Letter concerning the Ori- 
entals, “ Orientalium dignitas ” of November 30, 1894, enunci- 
ated the fundamental principles in this problem when he 
declared: ‘Every Oriental, staying outside his patriarchal 
territory, is to be under the administration of the Latin clergy, 
but he will nevertheless remain enrolled in his own rite...” © 

Coussa in his work of 1940 on Oriental Canon Law, though 
in the context he is discussing the possible situation in the 
East where a Latin missionary may be called upon to care for 
Orientals who are bereft of their own ordinaries rather than 
the particular problem we are discussing in relation to this 
country, asserts that according to this declaration of Pope Leo 
XIII the Latin Ordinary acquires true jurisdiction over the 
Orientals so that they are competent to assume judicial cogni- 
zance of their problems, even of marriage cases. After quoting 
the words of Pope Leo XIII, Coussa declares: “ Quo in casu 
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Ordinarius loci latini ritus veram et proprie dictam iurisdic- 
tionis potestatem—excepto tamen ritu—in Orientales obtinet. 
Hine eosmet regere, ac causas quaslibet—etiam matrimonia- 
les—iudicare ipsis latini ritus Ordinariis loci competit” * 
Herman, writing in the “ Orientalia Christiana” ** and Arndt, 
writing in the Analecta Ecclesiastica of 1895,° express the 
same opinion. 

Cicognani-Staffa, in their Commentarium,® declare: “ Ori- 
entales qui in territorio latino domicilium acquisiverunt: 1) 
Administrationi et curae latini Ordinarii subiacent ipsiusque 
Subditifiunt...” 

Rodrigo, writing in 1944, repeated this same thought, that 
those Orientals who acquire a domicile or quasi-domicile in a 
Latin territory are subject, as true subjects—tamquam vert 
subditi—to the administration and care of the Latin Ordinary. 
He points to the words of Pope Leo XIII as the basis for his 
argument and he adds also that this power refers also to 
Oriental wanderers (vagi) in a diocese.** 

The quinquennial faculties granted to the Latin Ordinaries 
of the United States contain delegated powers over matri- 
monial impediments; these powers are communicated to them 
from the Holy Office, the Sacred Congregation of the Sacra- 
ments, and from the Sacred Penitentiary. The question then 
arises: “Can the Latin Ordinaries in the United States use 
these faculties to dispense Oriental Catholics who are present 
in their dioceses? ” 


63 Epitome Praelectionum de Iure Ecclesiastico Orientali (Venetiis, 1941), 
I, 52. 


64“ De ‘Ritu’ in Iure Canonico "—Orientalia Christiana, XXXII (1933), 
153-158. 


85“ De Rituum Relatione Iuridica ad Invicem ”—Analecta Ecclesiastica, II 
(1895), 184. 


66 J, 31-33. 


67“ Tdque tenet etiam quoad vagos.”—Tractatus de Legibus, (Santander, 
1944), p. 144, n. 192. 
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Monsignor Duskie,®** who wrote his pioneer work on the 
Orientals many years before the other authors referred to in 
this section of the paper, claimed, with merit, that these quin- 
quennial faculties come from Congregations which have no 
jurisdiction over the Orientals (save the Holy Office) and 
therefore the Latin Ordinaries cannot use them for Orientals 
unless these Ordinaries receive special authorization from the 
Oriental Congregation to make these faculties operative in 
favor of the Orientals. 

In 1944 Father Gulovich, speaking at the Annual Meeting 
of the Canon Law Society, was of the opinion that this view 
was too strict an interpretation of canon 257, which describes 
the competency of the Sacred Congregation for the Oriental 
Church.® He admitted that the Latin Ordinaries receive their 
quinquennial faculties from other Congregations, but, so he 
argued, the fundamental purpose of these faculties—to per- 
mit impeded marriages under certain conditions—would be 
lost if the Latin Ordinaries were powerless to use the faculties 
on behalf of Orientals in their dioceses. Father Gulovich 
states: “It must be remembered that the Holy See commis- 
sioned the Latin Ordinaries to exercise full jurisdiction over 
the Oriental faithful. They were to administer to these faith- 
ful within the limits of their faculties, be they ordinary or 
delegated. If the exercise of these faculties was to be cur- 
tailed or limitéd, the Sacred Congregation for the Oriental 
Church should have made this clear.” 

Two years later, Father Gulovich changed this opinion after 
Doctor Pléchl, Visiting Professor at The Catholic University 
of America, received a reply from Father Herman of the 
Oriental Institute. Father Herman had written “The third 
question, to what extent the faculties of the Latin Ordinaries 
can be applied to the Orientals was answered as follows: ‘ The 
Oriental Congregation readily extends the faculties of Latin 


68 Op. cit., pp. 178-180. 
69 “ Matrimonial Laws of the Catholic Eastern Churches ”—Tun Jurist, IV 
(1944), 242-245. 
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‘ 


Ordinaries also to the Orientals, but such an “ extension” is 
necessary so that the Latin Ordinary can use the faculties for 
Orientals.’ ” 7° 

Nevertheless, it is maintained that the original argument of 
Father Gulovich is cogent enough to be followed in actual 
practice—namely, that the Holy See has asked the Latin Ordi- 
naries to exercise full jurisdiction over the Oriental faithful. 
There is no explicit statement in the Code which puts an 
absolute demand on the Latin Ordinaries to secure special 
faculties if they wish to dispense Orientals living in their 
dioceses. Nor is there any such statement in the quinquennial 
faculties. In this country Latin Ordinaries have been using 
their quinquennial faculties from the Sacred Congregation of 
the Sacraments in favor of Orientals in virtue of the “ Official 
Note” after the list of faculties: “The Ordinary may use 
these faculties . . . in the case of his own subjects wherever 
they may be, and of all other persons within his territory 

.” Thus for the two-fold argument that the Orientals 
have been entrusted to their administration and care and that 
the Orientals are at least, for the purposes of dispensation, 
equivalent to those physically present in a diocese, the Latin 
Ordinaries have used their faculties received from the Sacred 
Congregation of the Sacraments in favor of Orientals. 

It would seem that the view which denies this dispensing 
power to the Latin Ordinaries would in effect withdraw and 
exclude these Orientals from the power of a bishop in his 
diocese over the personal marriage problems of Orientals. 
There is no known statement or Instruction of the Holy See 
which refers to any such withdrawal or exclusion. 

The faculties issued by the Holy Office to the Latin Ordi- 
naries in this country may be used in favor of the Orientals in 
their dioceses, for the Code emphasizes the exclusive jurisdic- 
tion of the Holy Office. Canon 257 § 2, speaking of the compe- 
tence of the Oriental Congregation declares: “The right of 


70“ Quinquennial Faculties Extended by the 8. Congregation for the Ori- 
ental Church to Latin Ordinaries ”"—Tue Jurist, VI (1946), 75. 


SOME MARRIAGE QUESTIONS 47 


the Congregation of the Holy Office however is to be kept 
intact, according to the norm of canon 247,” and canon 247 
§ 3 declares that the Holy Office “alone has jurisdiction in 
matters which concern the Pauline Privilege and the matri- 
monial impediments of disparity of cult and mixed religion; 
and to it pertains the faculty of dispensing from these impedi- 
ments.” Therefore, the Latin Ordinaries can use these facul- 
ties over these impediments involving Orientals. Arendt 
writing in the Jus Pontificiwm™ explains this position in great 
detail. 

The faculties received from the Sacred Penitentiary for the 
internal forum may also be used in favor of Orientals by Latin 
Ordinaries. On May 10, 1930, Pope Pius XI approved a reply 
of the Sacred Congregation for the Oriental Church which 
declared that the faithful who belong to churches of the Ori- 
ental rites ought to have recourse to the Sacred Penitentiary 
in regard to those matters which pertain to the internal forum, 
even non-sacramental, as mentioned in canon 258. 

On November 15, 1945, His Beatitude, Anthony Peter 
Arida, the Maronite Patriarch of Antioch and of all the Ori- 
ent, in a private letter, declared: “As to what concerns a 
dispensation from the diriment and impedient impediments, 
the Maronites, as the other Orientals, dwelling outside their 
Patriarchal territory, are subject to the Latin ordinaries of the 
places, according to the Apostolic letter of Pope Leo XIII, 
“ Orientalium dignitas Ecclesiarum!” 7° 

In November of last year, the Tribunal of the Archdiocese 
of Boston submitted to the Holy See a few doubts which arose 
because a dispensation from the impediment of consanguinity 
in the second degree of the collateral line had been granted by 


71 Translation by the writer. 
72 Translation by the writer. 


73“ De Exclusiva Competentia circa Matrimonium Mixtum (can. 247) "— 
Jus Pontificitum, VII (1927), 120-137. 


74 This reply may be found in Bouscaren, The Canon Law Digest, I, 174. 
75 Marbach, op. cit., p. 227. 
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the late Cardinal O’Connell in favor of two Maronites. The 
request for the dispensation stated consanguinity in the one 
form only. After the marriage it was discovered that the 
parties were also first cousins through a different line. One 
Oriental priest claimed that in his rite such a dispensation 
would be invalid since in his rite a dispensation extends only 
to the case that is set forth and is not extended to any other 
degree of consanguinity which is not expressed in the petition. 
A doubt was also raised as to whether the Latin Ordinary, 
acting by virtue of his quinquennial faculties, could grant this 
dispensation in favor of Maronites. On July 24, 1948, His 
Eminence Cardinal Tisserant sent a private response to Arch- 
bishop Cushing. As usual, the answer was received in the 
form of four questions and answers. The reply was as follows: 


Excellentissime Domine: 


Epistulae Tuae diei 4 m. Novembris elapsi anni qua huic 
Sacrae Congregationi nonnulla subiciebas dubia necnon matri- 
monialem casum, haec, studiose perspecta, rescribo: 


1) ad Ium: Utrum Ordinarius Latinus, vi facultatum quin- 
quennalium a Sacra Congregatione de Disc. Sacramen- 
torum, sine explicita delegatione Sacrae Congregationis pro 
Kcclesia Orientali, valide possit dispensationem concedere 
ab impedimento dirimenti Maronitis (vel aliis Orientali- 
bus) qui hic proprium non habent Ordinarium? 


R. Affirmative (Cfr. Const, “ Orientalium Dignitas”’ Leonis 
XIII 3/11/1894 n. 9). 


2 


SS 


Ad IIum: Utrum Ordinarius Latinus valide possit talem 
dispensationem Orientalibus concedere, ratione praesump- 
tionis de causae urgentia vel mortis periculo, cum nimio 
incommodo recurrendi ad Sacram Congregationem pro 
Ecclesia Orientali, etiamsi in petitionibus oratores nihil de 
urgentia vel periculo vel incommodo dixerint? 


R. Affirmative. 


SOME MARRIAGE QUESTIONS 49 


3) Ad IIum: Si Ordinarius Latinus valide potest dispensare; 
utrum talis dispensatio Orientalibus concessa regatur prin- 
clplo can. 1052, ita ut subreptio alterius impedimenti 
aequalis vel inferioris gradus dispensationem non irritet? 


R. Affirmative. 


4) Ad IVum: Utrum in casu validum habendum sit matri- 
monium? 


R. Provisum in praecedentibus. 


It is therefore held in summary that the quinquennial facul- 
ties issued to the Latin Ordinaries in this country and Canada 
may be used in favor of the Oriental Catholics in the diocese, 
presuming of course that there are present those conditions 
mentioned in the quinquennial faculties. 


In July Rey. Ferdinand Antonelli, Relator General of the Historical Section 
of the Sacred Congregation of Rites, made an official visit to Trinity Episco- 
pal Church, New York, to obtain information regarding the baptism of 
Mother Seton. The old Trinity Church was burned to the ground in 1776 and 
in that fire its records were destroyed and with them the documentary proof 
of Mother Seton’s baptism. But in the later marriage record of the church, 
there is recorded her marriage on January 25, 1794, to Mr. William Seton. 
The minister in charge, Rev. Charles Bridgeman, explained that her marriage 
according to the Episcopalian rite presupposed her baptism. Moreover, her 
name was found listed in a ledger containing the names of communicants 
(members) of the church from 1800 to 1816. The minister explained that this 
listing of her as a communicant indicated that she had received communion 
at least three times a year and that she could not have done so unless she 
were baptized. In a copy of the Imitation of Christ, used by Mother Seton, 
there is a notation in her own handwriting which presupposes her own knowl- 
edge of her baptism. 


THE INVALIDITY OF A DISPENSATION 
BECAUSE OF INSINCERE 
PROMISES * 


DECISION of any court that sets a precedent chal- 
A lenges the attention even of those who are not likely 
to be influenced by its implications. How much more 
certainly does it demand serious study of those whose juridical 
career must be guided by it! 

When, therefore, the Sacred Roman Rota hands down such 
a ruling, every ecclesiastical judicial officer instinctively has- 
tens to fortify himself with a knowledge of the principles 
adopted by the decision in clearly marking out a juridical path 
that was either not seen at all or glimpsed but hazily. 

It is for this reason that THE JuRIST presumes to present 
herewith a recent decision of the Sacred Roman Rota in 
which, for the first time, the august tribunal took direct cogni- 
zance of the issue suggested by the caption set forth above, 
1.e., the validity of a dispensation issued upon the basis of 
insincere ante-nuptial promises. THE Jurist offers the argu- 
mentation of the tribunal, without attempting an exact literal 
translation. The footnote references were cited by the tri- 
bunal in the course of its exposition of the juridical principles 
involved. All names and dates presented by the testimony 
are omitted to prevent identification of the specific marriage » 
affected by the decision. 


* Permission to use the decision in the manner adopted herewith has been 
graciously granted by the Sacred Roman Rota through the Iudex Ponens, Rt. 
Rev. Msgr. Francis J. Brennan, D.D., and by His Excellency, Most Rev. 
Edmund F. Gibbons, D.D., Bishop of Albany, to whom Tue Jurist, owes a 
debt of gratitude. Its thanks must also be extended to Very Rev. J. Norbert 
Kelly, Officialis of the Diocesan Tribunal of Albany, for his good offices in 
making this use possible and for accepting THe Jurist’s invitation to prepare 
a commentary on the decision for publication in a subsequent issue. Inci- 


dentally, the decision rendered by the court of first instance received high 
praise in Rome. 
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The man in the case, a Catholic, at the age of twenty-two 
commenced keeping company with the woman who was seven- 
teen years old and allegedly a member of the Dutch Reformed 
Church. When the woman became pregnant she ultimately 
agreed to sign the ante-nuptial agreement when she discovered 
that otherwise the marriage could not be celebrated in the 
Church. After the signing of the agreement, a dispensation 
was issued from the impediment of mixed religion and ad 
cautelam from the impediment of disparity of worship. Sev- 
eral days before the wedding the woman insisted that another 
agreement be made in the presence of a notary public in 
accordance with which all the children were to be reared 
Protestants. Moreover, at her demand a Protestant ceremony 
immediately followed the wedding in the presence of a priest. 

When the child was born, it was baptized a Catholic against 
the wishes of the mother; moreover, without the knowledge 
of the father it was baptized a Protestant, too. About five 
years after the marriage, the man sought and obtained a civil 
divorce on the ground of adultery. 

Seven years after the divorce, the man represented to his 
bishop that he wished to marry a woman with whom he was 
cohabiting. The Promoter of Justice, with authorization from 
the Holy Office, then proceeded to impugn the man’s mar- 
riage on the ground of a condition against the spiritual wel- 
fare of the offspring and of the impediment of disparity of 
worship owing to the fact that the woman was not baptized. 
The tribunal found difficulty in obtaining the pertinent evi- 
dence because the parents and the sister of the woman re- 
fused to testify; and the only testimony of the woman herself 
available was what she had given prior to the formal introduc- 
tion of the case. At length it handed down a decision that the 
marriage was invalid on both the grounds on which the Pro- 
moter had attacked it. 

On the appeal of the defender of the bond, the case came 
to the Holy Office, which referred it to the Rota. 
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In stating the law affecting the case, the decision set forth 
the following juridical principles. The impediment of dis- 
parity of worship derives from the divine law in its effect of 
forbidding marriage with an unbaptized person, from the 
ecclesiastical law in its effect of invalidating that marriage. 
The impediment can cease through the baptism of the un- 
baptized person (ab intrinseco) or by dispensation (ab ez- 
trinseco). But a dispensation is not lawfully granted unless 
three prerequisites are fulfilled: a) the conditions required by 
the divine law must be verified; b) promises must be given 
for the fulfillment of these conditions; c) canonical reasons 
must intervene. 

As to the conditions required by the divine law, it 1s essen- 
tial that there be prevented any injury to the Creator either 
in regard to the baptized party or in regard to all children to 
be born of the marriage. Therefore, not only must there be 
no proximate danger to the faith of the baptized party, but 
the education of the children in the Catholic faith must be 
guaranteed. If these conditions are not verified, dispensation 
would be unlawfully granted even by the Roman Pontiff; it is 
invalid if granted by any subordinate prelate. 

To obtain moral certainty as to the fulfillment of these con- 
ditions, the sincere ante-nuptial promise of the unbaptized 
person is demanded to the effect that he will not interfere with 
the Catholic’s practice of the latter’s religion and that all chil- 
dren to be born of the marriage will be reared in the Catholic 
faith. The baptized person must promise that he will make 
a prudent effort to bring about the conversion of his spouse. 

The agreement is regularly required to be made in writing.” 
Moreover, the Ordinary can demand that it be made under 
oath. Furthermore the decree of the Holy Office of January 
14, 1932, asserted that no reason can justify the omission of 


1Cf. S.C.S. Off., decr. 15 ian. 1942—AAS, XXXIV (1942), 22; Bouscaren, 
The Canon Law Digest, II, 286; Tur Jurist, II (1942), 389. 


2 Cf. however S.C.S. Off., decr. 10 maii, 1941—AAS, XX XIII (1941), 294; 
Bouscaren, The Canon Law Digest, II, 292, 293; Tue Jurist, IT (1942), 59. 
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the agreement which must be made with such formalities as 
are required to prevent. interference with their exact fulfill- 
ment on the part of any one? 

A dispensation must be refused when the agreement is 
either not made or is insincerely made.‘ It has been, indeed, 
asserted that a dispensation granted after a feigned agreement 
has been made is valid;* but the common view holds the 
opposite.® 

In the jurisprudence of the Rota only two sentences are 
found which speak of an insincere agreement, and they refer 
to it incidentally, asserting that it does not invalidate the 
dispensation.” 

Nevertheless it seems certain that the neous is in- 
valid because through an insincere agreement, the conditions 
are only apparently and not actually met; there remains the 
injury to the Creator. For if the agreement is made with the 
intention of violating it, it cannot be said that the danger to 
the faith of the spouse or at least to the Catholic education 
of the children has been, in fact, removed. Nor may it be 
objected that nowhere is sincerity expressly demanded for the 


3 Cf. 8.C.S. Off., decr. 14 ian. 1932--AAS, XXIV (1932), 25; Bouscaren, The 
Canon Law Digest, I, 505, 506. 


4$.C. Inq., instr. 17 apr. 1879, ad Episcopum Ottavien. in Canada—Col- 
lectanea S.C.P.F. (2 vols., Romae, 1907), n. 1517. 


5Cf. Anonymous, “De Cautionibus Matrimonialibus” —Jus Pontificium, 
XIII (1933), 207; Park, “Insincere Antenuptial Guarantees”—The Hcclesi- 
astical Review, XCI (1934), 446. 


6 Sartori, Enchiridion Canonicum seu 8. Sedis Responsiones post Editum 
Codicem Iuris Canonici (Vicetiae, 1935), p. 295; G. Oesterle, “ De Cautionibus 
Matrimonialibus ””—Jus Pontifictum, XIV (1934), 270; XV (1935), 64 sqq.; 
Cappello, Tractatus Canonico-Moralis de Sacramentis, III, De Matrimonio 
(5. ed., Romae: Marietti, 1947), n. 312; cf. also Priimmer, Manuale Theologiae 
Moralis (9. ed., Friburgi Brisgoviae, 1940), III, p. 191 sqq., n. 781. 


7Cf. SR.R., Nullitatis matrimonii, 11 aug. 1921, coram R.P.D. Francesco 
Solieri—Decisiones, XIII (1921), 214; S.R.R., Nullitatis matrimoni, 3 mart. 
1942, n. 12—Decisiones, XXXIV (1942). In the latter case the following 
statement was made: “Ecclesia non dispensat nisi antea nupturientes praestent 
duplicem illam cautionem ... sed nullibi statuit valorem dispensationis de- 
pendere ab obiectiva sinceritate nupturientium.” 
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validity of the dispensation. It is demanded by the very 
nature of the agreement which, in the question at issue, is a 
written deed by which a given person makes a solemn com- 
mitment. When, therefore, this agreement is demanded by 
the Church as a condition for the granting of the dispensa- 
tion, it must be understood that this agreement is required 
to be given in the manner in which any promise is given. 
Now a promise is, by definition, nothing else than a manifes- 
tation of an actual intention of giving or doing something jin 
the future. An insincere promise is no promise since it does 
not contain an actual intention of doing something. In a 
word, when an agreement is required, it must be understood 
that @ sincere agreement is demanded, otherwise it is not a 
promise, and it cannot be considered as such whenever the 
insincerity is manifested externally in word or deed and when 
that can be proved. 

If, after the agreement has been made, whether sincerely 
or insincerely, the non-Catholic or the Catholic party ex- 
pressly manifests a contrary intention before the dispensation 
is granted, this destroys the very agreement itself. Therefore, 
the agreement must be regarded as not given at all; and in its 
absence a dispensation from the impediment must not be 
granted; if granted, it is invalid, since the agreement is most 
assuredly required for the validity of the dispensation, as is 
clear from the explicit declarations of the Holy See and from 
the pre-Code jurisprudence and commentary,® but especially 
from the law of the Code which requires the agreement with 
the use of the particles if, provided (si, dummodo), or some 
other particle of the same significance, and which makes no 
exception in demanding them for the very case in which death 
is imminent as considered in canon 1043. Therefore Cappello 
declares: “If the agreement is here and now made sincerely 
but prior to the granting of the dispensation one purty or 
both parties manifest the contrary intention, a dispensation 


88.R.R., Nullitatis matrimonii, 30 iun. 1910, Coram R.P.D. M. Lega, n. 14— 
Decisiones, II (1910), 281. 
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cannot be granted, ... and if it should be granted, it is 
invalid.” ® 

The canonical reasons for the dispensation must be serious 
and adequate (graves et proportionatae) and ‘they must derive 
from the interest of the Catholic party to whom the dispensa- 
tion is granted, to the exclusion of any reasons deriving solely 
from the interest of the unbaptized party. In the absence 
of such reasons a dispensation would be unlawfully granted 
by the Roman Pontiff, invalidly by subordinate prelates.’ 
Among the canonical reasons which are called defaming the 
chief place is held by the act of carnal intercourse with a 
person bound by an impediment, from ‘which subsequent 
pregnancy has followed, and therefore the need for the legiti- 
mation of the offspring. A falsehood (obreptio) or conceal- 
ment of the truth (swbreptio) affecting the assertion of the 
reasons does not invalidate dispensations from major impedi- 
ments if the one moving reason (causa motiva) is true even 
though the supporting reasons (causae impulsivae) are false 
or if at least one of several moving reasons is true. More- 
over, a superior can validly dispense for reasons known to him 
even though they were not expressed in the petition or in the 
dispensation ; * indeed, it is customary to omit mention of a 
defaming reason if other reasons are available. It is said in 
a decision of March 21, 1935: “ one may validly dispense for 
reasons known to himself, even though they are not expressed 
in the petition or in the dispensation, provided they actually 
exist.” 1% Moreover Cappello teaches that a superior dispenses 


9 Loc. cit. Translation by the editors. 

10 Cf, §.C. de Prop. Fide, instr. 4 dec. 1862; S.C. de Prop. Fide, instr. 15 
mart. 1868; Sanchez, De Sancto Matrimonu Sacramento, |. VII, disp. 71, n. 10; 
Wernz-Vidal, Jus Canonicum (7 vols. in 8, Romae: Universitas Gregoriana, 
1923-1938), V, n. 273, note 47. 

11Canon 42; ef. Cicognani-Staffa, Commentarium ad Librum Primum 
Codicis Turis Canonici, II (Romae, 1942), 345 sqq. 

12 Cf. S.C. de Prop. Fide, 9 maii 1887. 


139§.R.R., Nullitatis matrimonii, 21 mart. 1935, coram R.P.D. Guillelmo 
Heard—Decisiones, XX VII (1935), 153. Translation by the editors. 
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validly though unlawfully if a canonical reason is actually 
available though he thinks it does not exist.* So also Gas- 
parri.” 

As to the superior competent to dispense no one beneath 
the Roman Pontiff can validly dispense beyond the limits of 
canon 81 and canons 1043-1047. However, it is customary 
to grant quinquennial faculties to local Ordinaries in virtue 
of which they are authorized, in given circumstances, to dis- 
pense from the impediment of mixed religion and, if the case 
warrants it, from the impediment of disparity of worship ad 
cautelam, provided (dummodo) that in accordance with canon 
1061, § 2, there has been previously made an agreement to 
fulfill the conditions required by the Church and that the 
Ordinary himself is morally certain that the conditions will be 
fulfilled (“ dummodo prius regulariter ad praescriptum C.J.C. 
can. 1061 §2 cautum omnino sit conditionibus ab Ecclesia 
requisitis et ipse Ordinarius moraliter certus sit easdem imple- 
tum iri”). This clause, as is obvious, is an essential one.*® 

As to the condition injurious to the spiritual welfare of the 
offspring (contra spirituale bonum prolis), a few words should 
suffice. Not to delay over the opinion of those who believed 
that a condition of that kind when reduced to an agreement 
(in pactum deducta) would always render a marriage invalid, 
or over the view that the marriage would be invalidated by 
an agreement to rear the offspring as infidels but not by an 
agreement to rear them in heresy or schism, note that the 
common view of canonists denies that this condition, even 
when reduced to an agreement, invalidates marriage.” For 
the condition requiring the rearing of the offspring outside the 


14 Op. cit., ITI, n. 250. 


15 Tractatus Canonicus de Matrimonio (ed. nova ad mentem Codicis Iuris 
Canonici, 2 vols., Romae, 1932), I, n. 420. 


16 Canon 39. 
17 Cf. Wernz-Vidal, op. cit., V, n. 518, note 32, who cites Sanchez, op. cit., 


1. VII, disp. 72, n. 6; Reiffenstuel, Jus Canonicum Universum, 1. IV, tit. 1, n. 
371; Gasparri, op. cit., I, n. 451; II, n. 905. 
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Catholic faith is not injurious to the essence of marriage (non 
est contra matrimonu substantiam), but it should rather be 
counted among the base conditions (conditiones simpliciter 
turpes) ; as such, in accordance with the norm of canon 1092, 
1°, it must be regarded as not made (pro non adiecta). Much 
more assuredly must the validity of the marriage be sustained 
if the base agreement is made, as most frequently happens, 
as a mode (ad instar modorum), that is, as one which, in the 
contemplation of the parties, is a collateral contract not affect- 
ing the validity of the marriage. 

In applying to the case the law as established in the fore- 
going paragraphs, the court took up first the question of the 
invalidity of the marriage because of the impediment of dis- 
parity of worship. The first point of inquiry was whether this 
impediment actually existed in the given case. The contrary 
appeared to-be the case if one believed the matrimonial 
register in which the marriage was recorded, for there it was 
stated that the woman was baptized in the Dutch Reformed 
Church. However, this reference is immediately suspect since 
it is hardly likely that the infant was baptized on the very 
day of her birth by parents belonging to a Protestant sect, 
especially since it was established by the testimony that other 
children were baptized as adults. This suspicion requires an 
inspection of the record of baptism. A transcript of this was 
obtained and it showed that the woman was baptized in the 
Reformed Church eight years after the marriage. It is evi- 
dent, therefore, that at the time of the marriage the impedi- 
ment of disparity of worship existed. 

The date and the place of her baptism as shown in the 
transcript were given by the woman herself in a deposition 
made before a judge of the diocesan court prior to the official 
introduction of the case; and this antecedently rendered state- 
ment was of supreme value since she was unaware of the 
ground on which the marriage had been attacked. Moreover, 
she asserted that her parents told her that she was not previ- 
ously baptized and that her mother was of the opinion that a 
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person should be old enough to understand what he was doing 
before he joined a church. As a result her sisters were bap- 
tized as adults. Her parents would not come into court but 
they made a declaration to the effect that she was not baptized 
prior to the marriage involved. The mother gave as the 
reason for this substantially the same reason advanced by her 
daughter. She also stated that her two other daughters were 
baptized at an advanced age at their request. 

As a consequence of these proofs it can be concluded with 
moral certainty that the woman was not baptized at the time 
of the marriage and that the parties to the marriage were 
bound by the impediment of disparity of worship. 

It is proved, however, that the local vicar general, deceased 
at the time of the trial, had granted a dispensation from the 
impediment of mixed religion and, ad cautelam, from the im- 
pediment of disparity of worship, and this in virtue of the 
quinquennial faculties given him by the Holy Office. In 
these faculties, justifying and serious reasons (causae iustae 
gravesque) are required for their use, as well as the ante- 
nuptial agreement (“ dummodo prius regulariter . . . cautwm 
omnino sit conditionibus ab Ecclesia requisitis”’). The heart 
of the question then is this: was the dispensation valid or 
invalid, in the light of the reasons offered and the agreement 
required as an essential prerequisite? 

Two reasons were offered in the petition for the dispensa- 
tion: the probable conversion of the non-Catholic party and 
the danger of an attempted marriage before a non-Catholic 
minister. 

The first of these two reasons clearly did not exist: certainly 
there was no reasonable expectation that the woman would 
become a convert. This definitely appears from the answers 
of the woman herself made to the questions put to her by the 
judge, for she said that.she never manifested any desire to 
become a Catholic. 


It is difficult to determine whether the other alleged reason 
actually existed. However, it should be held to have existed 
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in view of the fact that a twofold ceremony was performed: 
one before the Catholic priest and the other before a Protes- 
tant minister; as well as from the strong desire of the woman 
to go before only a non-Catholic minister. It is, indeed, true 
that the man firmly resisted her proposal to contract the mar- 
riage in a non-Catholic ceremony. But considering the preg- 
nancy of the woman and the man’s fear that his parents 
would come to know of the intimate relations that had caused 
it, it is not altogether out of the question that the alleged 
danger did exist and that, if the dispensation had been refused 
and no other solution was available except the celebration of 
marriage before a non-Catholic minister, this solution would 
have been adopted. 

But besides the reasons offered in the petition, there existed 
another canonical reason which, since it was defaming, did not 
necessarily need to be expressed: the legitimation of the off- 
spring. The testimony establishes that this reason did exist 
and it was more than likely that this was not unknown to the 
superior who granted the dispensation, since the man, in a 
long conversation with the vicar general, stated that there was 
no other way out than marriage. 

In view of the circumstances related in the foregoing and 
of the juridical principles also set forth above, it seems that 
the dispensation was valid so far as the existence of canonical 
reasons for it are concerned. 

The ante-nuptial agreement required for a valid dispensa- 
tion by the quinquennial faculties was signed about two weeks 
before the Catholic ceremony. But an inspection of the ante- 
cedent and subsequent circumstances reveals that not only did 
the woman sign it without any intention of fulfilling its con- 
ditions, that is, insincerely, but that also, a matter which is 
of the utmost gravity, she not only showed herself openly 
hostile to signing it before the actual signing but also, subse- 
quent to the signing of it but before the granting of the dis- 
pensation, manifested that her intention was just the opposite 
of the agreement. Prior to the signing of the agreement she 
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asserted to the man that a mother should educate her child 
in her own way, while demanding the celebration of the mar- 
riage only before a non-Catholic minister. In her testimony 
she said that even in signing the agreement she intended to 
rear her children in her religion. And her mother recalled 
that she had supported this determination of her daughter 
since she also believed that the mother of a child had the right 
to decide what its religion would be. 

In spite of this determination, she brought herself to sign 
the agreement, not with the intention of making a sincere 
promise that all the offspring of the marriage would be reared 
Catholic, but because the signing of the agreement was the 
only way in which she could bring about the celebration of 
the marriage. First she wished to be married before a non- 
Catholic minister. When the man refused to to this, she 
agreed to the marriage in the presence of a priest if she would 
not be obliged to sign any document concerning the religion 
of ‘her offspring. When told by the man that this was im- 
possible, after a moderate discussion, she signed the agree- 
ment. Concerning her intention at the time she signed it, the 
man said that he did not know what it was at the moment of 
signing but that immediately afterwards her conduct made 
him believe that she did not intend to live up to it, for as soon 
as they had left the rectory she made complaints, insisted 
once more on the statement of her mother that a mother has 
a right to educate her children in her own religion, and spoke 
of going to a lawyer, and commissioning him to execute a 
document exactly the opposite of that which the two of them 
had signed in the presence of the priest. 

Now it is apparent that the woman either insincerely signed 
and then with tears and threats set out to induce the man to 
sign a document which would rob the prior document of its 
effect, or, as the deputed defender of the bond contends, she 
signed sincerely and immediately regretted it, shedding tears 
as a result of this. But in view of the manifestation of the 
contrary intention, the dispensation must be regarded as in- 


THE INVALIDITY OF A DISPENSATION 61 


valid; for she destroyed the agreement already made, by this 
intention clearly displayed before the impediment was re- 
moved, inasmuch as the dispensation was granted only a week 
later. 

It can be objected that the fact of this manifestation of a 
contrary intention immediately after the signing of the agree- 
ment rests entirely on the testimony of the man. Indeed, the 
proof would be weak unless there were available other cireum- 
stances which confirm the truth of the facts related. For with 
the contrary proposal that the offspring be educated as non- 
Catholics, the woman at that time manifested her desire that 
the marriage be contracted in a twofold ceremony: a Catholic 
one and a Protestant one. She demanded both; and the man 
was unable to refuse because he was filled with fear that his 
parents would come to know of his carnal relations with the 
woman, a revelation which the woman threatened to make. 
Three days after the dispensation was granted a twofold civil 
license was issued for the celebrating of the marriage. If 
allowance is made for the time necessary for the intervening 
discussion and debate, which should be expected even though 
it were not asserted that they had occurred, it is established 
that the manifestation of the contrary intention took place 
before the dispensation was granted. 

The day before the marriage the parties signed an agree- 
ment which they had previously ordered drawn up by a 
secular attorney, a photostatically reproduced copy of which 
was shown to the court, in which they agreed to the rearing 
of the children in the Protestant religion. Only after many 
quarrels and many threats did the man agree to the demand 
of the woman that such a document be signed. After his 
reluctance had been overcome, a further interval of time was 
required between their first visit to the lawyer and the actual 
signing of the agreement. For the lawyer found their request 
a strange and novel one; in his testimony, he said that he had 
doubts about its legality but that he drew it up for what it 
was worth and that the parties returned some days later to 
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sign it. If the time necessarily consumed in this preparation 
of the agreement is considered and compared with the date 
on which the twofold civil license was granted, it is easy to 
arrive at a date prior to the granting of the dispensation as 
the time at which the woman’s contrary intention was re- 
vealed. Thus is confirmed the deposition of the man as to the 
manifestation of this intention immediately after the signing 
of the ante-nuptial agreement in the presence of the priest. 
By her own statement the woman thought that the agreement 
signed in the presence of the lawyer revoked the agreement 
signed in the presence of the priest. 

The genuineness of the photostatic copy of the agreement 
drawn up by the lawyer was called into question at the time 
of the trial by the priest who had assisted at the marriage, 
but this challenge was entirely gratuitous. On the other 
hand, the copy was acknowledged as genuine by the lawyer 
who drew it up and by the woman herself. Moreover the 
latter’s mother stated that the man went to a lawyer to sign 
the agreement because her daughter was not satisfied with his 
oral promise. Its existence was also known to another lawyer. 

What followed the marriage also confirms the unyielding 
intention of the woman to rear the children in the Protestant 
religion. For although the immediate reason for the separa- 
tion of the parties was the adultery of the woman, quarrels 
had already arisen between them over the religious training 
of the child, who was baptized with a twofold ceremony. The 
woman testified that religious differences were the chief source 
of discord; this the man confirmed, as well as the parents of 
the woman, and another witness. 

As to the condition injurious to the spiritual welfare of the 
offspring (contra bonum prolis), it has been shown that the 
woman both before she signed the ante-nuptial agreement in 
the presence of a Catholic priest and after she signed it had 
the unyielding intention of rearing the offspring (to be born) 
in the Protestant religion to which she loyally belonged, 
though she had not as yet been baptized. After signing the 
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ante-nuptial agreement she incessantly demanded the exe- 
cution of an agreement by which the fulfillment of her re- 
solve would be guaranteed. But the terms of the agreement 
showed that it was a contract collateral with the marriage 
contract (a mode [modus]) and that the validity of the 
matrimonial consent was not made dependent upon their ful- 
fillment, as it would be if the woman had said “I will marry 
you provided (dummodo) the children are brought up in my 
religion.” 

But if it is said that the matrimonial consent of the woman 
was given while her previously manifested intention remained 
unchanged and that as such it was given with that condition, 
it should not be concluded that the marriage was for that 
reason invalid, since a base (turpis) condition which, as in the 
present case, is not opposed to the essence of the marriage 
(non contra matrimonii substantiam) must be regarded as 
non-existent (pro non adiecta). The consent is vitiated but 
it does not vitiate the marriage (vitiatur sed non vitiat). 

The sentence against which the appeal was made holds that 
the education of the offspring in heresy was made by the 
woman an essential condition (a conditio sine qua non). But 
this is not proved by the testimony. The only testimony bear- 
ing on the issue was given by the woman and the man in- 
volved in the marriage. The woman spoke doubtfully saying 
that it seemed to her (at the time of her testimony) that she 
would not have gone through with the marriage if the man 
had not given the guarantee she demanded. Moreover, it is 
hardly probable that in her condition she would have so easily 
dismissed the opportunity of protecting her reputation. As 
to the man’s testimony, it was given in answer to a leading 
question which asked him whether the woman refused to 
marry him before a priest if he did not sign the document in 
the presence of the lawyer. 

Therefore, passing over the second ground on which the 
marriage was attacked, and in view of what has been thus far 
related in regard to juridical principles and the facts of the 
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case, the Auditors of the respective turn of the Rota rendered 
their sentence that the invalidity of the marriage had been 
established. 

It 18 is true that the facts of the case were such as to present 
an unusually strong argument for the non-existence, at the 
time the dispensation was granted, of the required ante- 
nuptial promises. There are probably not too many cases in 
which the facts will point so definitely to the insincerity, as of 
the time when the dispensation is granted, of the promises 
made. In many cases there is a much shorter interval be- 
tween the signing of the promises and the granting of the dis- 
pensation; in these cases all the facts relevant to the issue 
would be such as preceded the signing of the agreement; any- 
thing occurring later would occur after the dispensation had 
been granted. In a great many other cases, between the sign- 
ing of the promises and the celebration of the marriage, a sort 
of lethargy takes hold of even a previously unwilling non- 
Catholic party, a lethargy that is actively dispelled only when 
the Catholic party seeks to have the offspring baptized. In 
these cases, too, proof of the insincerity of the non-Catholic 
party at the time of the granting of the dispensation is much 
more difficult to obtain than in the present case. In most 
cases there will be no counter-agreement to strengthen the 
proof of the non-Catholic’s unyielding obstinacy destroying 
the effect, at the time the dispensation is granted, of the 
promises made. But the fact remains that a definite stand 
has been taken by the Rota and that it has enunciated as a 
juridical principle that whenever the insincerity of the 
promises is manifested externally in word or deed and can be 
proved, there are no promises at all, and that any dispensa- 
tion granted on the basis of their existence must be held to be 
an invalid dispensation. 


18 This paragraph is the comment of the editors. 


Cases and Studies 


” 


A CONTRACT DETERMINING THE STATUS 
OF A RELIGIOUS PARISH 


The status of parishes accredited to exempt religious and the 
attendant rights and obligations of the local Ordinary and the reli- 
gious parish vicar, have been the subject of much discussion and 
have resulted in wide variety in practice. For that reason, when 
the respective rights and obligations have been, in a concrete case, 
embodied in a written contract and received the approval of the 
Holy See, a practical guide is made available for the determination 
of those rights and obligations, at least in particular cases and in 
contracts based on mutual consent. It is with such a contract that 
the following exposition deals. The local Ordinary of an Archdio- 
cese in this country and a certain superior of religious agreed 
in principle on certain points in proposito, and entered into a con- 
tract which was ratified by the Holy See. Since, as just stated, the 
terms of this agreement may not be without value to other local 
Ordinaries and religious superiors dealing with the same, or similar, 
situations, they are set forth in what follows, subsequent to a sum- 
mary review of the principles upon which, with the consent of the 
parties to the contract, they were based. 

“In hac materia”, observes Engel, “ura et doctores valde intri- 
cate et confuse loquuntur”, and this author, who understands better 
than most the points at issue, does not venture to formulate a 
general doctrine, but contents himself with the observation: I be- 
lieve that very much is to be left to local custom, agreements and 
contracts and particular regulations (“Censeo plurimum tribu- 
endum esse locorum consuetudini, concordiis et contractibus et par- 
ticularibus praescriptionibus”’)1 The reason for the difficulty lies 
not only in historic dissension over the exemption of religious, but 
even more in the failure of canonists to agree. For juridical theory, 
applying to the union in question principles common to the union 


1Collegium Universi Juris Canonici (9. ed., Beneventi, 1760), lib. II, tit. 


XXXVII, n. 12. 
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of benefices in general, tended to minimize the distinct entity of 
the parish united to a religious house, while legislation, based upon 
the practical consideration that the salvation of souls is supreme 
(suprema lex salus animarum), tended just as definitely to insist 
upon the distinct entity of the parish thus united. 

Thus the canonists, discussing the pertinent titles of the Decre- 
tals, begin by setting forth the classic conception of the unequal 
union (unio minus principalis).2 About all that is left of the parish 
entity, in this conception, is the obligation of the care of souls. Nor 
has the concept been modified by more recent authors.* Vidal, in 
rearranging, modifying and adapting Wernz to the present Code, 
makes no change in the latter’s position regarding the point under 
discussion.» O’Brien agrees with Vidal.® 

In striking contrast to all this is the solicitude of the Church to 
give more and more substance to the incorporated parish, this 
merum onus gravans ens principale. The prescripts of the Council 
of Trent are severe.? Not only did the Holy Synod order a revision 
of all perpetual unions (untones perpetuae) made in the forty years 
previous, but it strictly forbade them in the future, providing for a 
parochial vicar (vicartus paroecialts) in the remainder and subject- 


2X, de praebendis et dignitatibus, III, 5; c. un., X, ut ecclesiastica beneficia 
sine diminutione conferantur, III, 12; X, de capellis monachorum et aliorum 
religiosorum, III, 37. 


3 Cf. Pirhing, Jus Canonicum in Qutnque Libros Decretalium Distributum 
(5 vols., Dilingae, 1722), lib. III, tit. V, sect. VI, §1, CCII; Reiffenstuel, Jus 
Canonicum Universum (6 vols., Romae, 1831-1834), lib. III, tit. XII, § IIT, nn. 
45, 46; Schmalzgrueber, Jus Ecclestasticum Universum (5 vols. in 12, Romae, 
1843-1845), lib. III, tit. XX XVII, nn. 10-12;Barbosa, Pastoralis Sollicitudo seu 
de Officio et Potestate Episcopi Descriptio (3 partes in 2 vols., Lugduni, 1656), 
pars III, alleg. LXVI, n. 34. 


4 Cf. Bouix, Tractatus de Jure Regularium (2 vols., Parisiis, 1857), tom. Il, 
pars V, sect. I, cap. III, §1; Aichner, Compendium Juris Ecclesiastici (6. ed., 
Brixiae, 1887), § 79, p. 262; Santi, Praelectiones Juris Canonici (4. ed., 3 vols., 
Romae, 1903-1905), tom. III, tit. V, n. 92; Wernz, Jus Decretalium (3. ed., 6 
vols., Prati, 1913-1914), tom. IT, pars II, tit. XIII, n. 274. 


5 Tus Canonicum ad Codicts Normam Exactum (7 vols. in 8, Romae: Aedes 
Universitatis Gregorianae, 1923-1938), III, n. 226, note 15. 


6 The Exemption of Religious in Church Law (Milwaukee: Bruce, 1942), 
p. 262. 


7 Cf. especially sess. VII, de ref., cc. 6-7; sess. XXIV, de ref., c. 17. 
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ing them to annual visitation by the local Ordinary. The Council, 
moreover, made provision for episcopal visitation of all parishes.? 
‘These points were further developed by Pope Benedict XIV in his 
Constitutions, “ Ad militantis”” (March 30, 1742)1° and “ Firman- 
dis” (November 6, 1744) 12 which the Pope himself thus summarizes. 


Uno verbo, quidquid Episcopus a Parocho saeculari exquirere atque 
exigere solet ac debet, id omne, Regulari observantia unice excepta, a 
Parocho Regulari exquirere et exigere potest; atque ubi hunc muneri suo 
defecisse compererit, opportuna Decreta condere et pronunciare, ac meritag 
in eundem poenas statuere; in quo nihilominus Episcopi facultates 
minime privativae sunt, sed Praesul Regularis ius cumulativum cum ipso 
habet; ita tamen, ut, si aliter a Superiore Regulari, aliter ab Episcopo 
decerni contingat, huius, non vero illius, Decretis sit standum; prout alias 
a Congregatione Tridentini Concilii interprete iudicatum fuit, Nosque 
Auctoritate Apostolica probamus, confirmamus, atque decernimus.12 


This legislation, giving to the parish united to a religious house 
quite a different status than that set up by earlier canonists, is accu- 
rately set forth by canon 631, of the Code. The change in concept 
of parochial entity developed most rapidly, as was natural, in mis- 
sionary countries. Here monastic institutes had various forms of 
missions, not as their property but in commission or trust. Not to 
be overlooked, however, is another factor—the solicitude of the 
Church to save the parishes from the fate that overtook many a 
monastery during the eighteenth century. Thus the Sacred Congre- 
gation for the Propagation of the Faith made this ruling regarding 
the missions of England: 


Missionarii regulares bonorum temporalium ipsos, qua regulares spec- 
tantium, rationem Episcopis reddere non tenentur. Horum tamen bono- 
rum quae missioni vel regularibus intuitu missionis tributa fuerunt, 
Episcopi ius habent ab iisdem missionariis regularibus, aeque ac a parochis 
cleri saecularis rationem exigendi.13 


£Sess. VIL, de ref., c. 7. 
9 Sess. XXV, de regularibus, c. 11. 
10 Fontes, n. 326. 


11 Bullarii Romani Continuatio Summorum Pontificum (19 vols., Prati, 1756-- 
1883), I, 450-457; Fontes, n. 349. 

12 Benedict XIV, const. “ Firmandis”, 6 nov. 1744, § 10—Fontes, I, n. 349, 
p. 859. 


18 §.C. de Prop. Fide, decr. 19 apr. 1869, cited in § 23, of Leo XIII’s Consti- 
tution, “ Romanos Pontifices”, 8 maii 1881—Fontes, n. 582. 
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The parallel betwen this and the prescripts of Trent and Benedict 
XIV needs no emphasis. Pope Leo XIII in his Constitution 
“ Romanos Pontifices”” (May 8, 1881) confirmed the juridical doc- 
trine of the Sacred Congregation for the Propagation of the Faith, 
observing: ‘‘ Nihil enimvero in decernendis vel praecipiendis est 
actum, quod iuris communis doctrinis vulgatissimis apprime non 
congruat”’.14 He then went on to give norms for determining which 
moneys should belong to the religious order and which to the mis- 
sionary parish. Finally it is in order to quote pertinent para- 
graphs from the II Provincial Council of Westminster (1855): 


IV. Quotiescumque erigatur aut provideatur ecclesia, seu schola, seu 
aliud quodvis aedificium usibus religionis destinatum, sive ex integro sive 
ex parte pecuniis collatis a fidelibus, . . . eiusmodi aedificium habendum 
est veluti in perpetuum ili loco addictum. Et quamvis missio de qua 
agitur sit ab aliqua corporatione religiosa occupata et administrata, ele- 
emosynae illae praesumuntur non corporationi ipsi sed Dez cultui pro- 
movendo et pauperum levamini fuisse collatae, eoque in loco ad hosce 
usus erogandae. V. Similiter iudicandum si ab aliquo benefactore talia 
aedificia alicubi provideantur, nisi certissime constet se declarasse in tali 
erectione, non loci eiusque fideles commodum respexisse, sed Ordini ili 
donum voluisse conferre.... WII. Si vero aliqua Missio fundatur ex- 
clusive, sive longe maiore ex parte, sumptibus alicuius religiosae familiae, 
qua iustis de causis alio migrare poterit velle, hortamur ut pactio clara fiat 
inter Episcopum et Superiores Ordinis, quid hoe in casu (cioe di partenza 
dei religiosi) sit agendum.... IX. In omni Missione pecuniae quae a 
fidelibus contribuuntur modis infra recensendis (in breve: 1° reddito del 
diritto di banco; 2° bussolo all’offertorio; 3° reddito dei sedili; 4° collette 
in occasione di prediche; 5° questue per le case, o collette decuriali) 
habendae sunt pro bonis ecclesiae, non pro muneribus datae sacerdott. ... 
XII. Quidquid pecuniae per ista media ad missionem confluit non ad 
ipsum sacerdotem, sed ad totas missionis necessitates pertinere reputa- 
tur.... XIII. Communiter etiam censendum, nisi contrarium pateat, 
ea quae ecclesiasticis usibus apta donantur viro missionario, esse missioni 
donata; ea vero quae personalem habent usum, ipsi data reputantur.1¢6 


It is evident, of course, that the foregoing norms were intended 


to apply to missionary places. Indeed, the Fathers of the West- 
minster Council themselves realized that they were developing a 


14 § 24_-Fontes, n. 582. 
15 Ibid., § 26. 


16 Italics inserted. Cf. Bondini, “Circa il rendiconto del parocco religioso 
al Vescovo”—Il Monitore Ecclesiastico, XX XVIII (1926), 335-347, at pp. 339, 
340; Collectio Lacensis, III, 980-983. 
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new Juridical concept, at least in part and with particular reference 
to pious foundations. Hence in n. V they explicitly provided: 
“ Regulae sub numero praecedenti et sub hoc traditae quoad ius in 
fundationes sunt applicandae ad novas tantum fundationes, cum de 
regularibus agitur”. And to legitimize these norms Leo XIII also 
took note both of changed historical conditions and of the special 


circumstances of the missions: “.. . seposita etiam ratione his- 
torica unde eo profecta est iuris dispositio . . .”.17 And he con- 
tinued: 


Praeterea si in parochum rectoremve, a quibus spiritualia adiumenta 
fideles accipiunt, haud inconcinne praesumi potest collata liberalitas, ubi 
Ecclesia bonis praedita sit, per quae religionis decori et ministrorum 
tuitioni prospiciatur, longe aliud iudicium esse debet ubi eam bonorum 
copiam Ecclesia non habeat, ac liberalitate fidelis populi unice aut potissi- 
mum sustentetur. Ture enim largitores putandi forent voluisse consulere 
cultus divini splendori et religionis dignitati, ea ratione et modo quem 
ecclesiastica auctoritas decerneret.18 


The juridical basis for this new concept would therefore seem to be 
this: the religious house to which the parish is united, even pleno 
qure, is considered to be a negoti gestor pro Episcopo (an executor 
for the bishop) in the care of souls. Indeed Pope Leo XIII ex- 
plicitly says this: 

Nihil enimvero in his decernendis vel praecipiendis est actum, quod 
luris communis doctrinis vulgatissimis apprime non congruat. Nam quae- 
vis oblatio parocho aut alteri Ecclesiae Rectori data piae cuiusdam causae 
intuitu, ipsimet piae causae acquiritur. Ex quo fit, ut qui rem pecuniamve 
oblatam accepit administratoris loco sit, cuius est illam erogare iuxta 
mentem et consilium largitoris. Quoniam vero administrantis officio in- 
cumbit rationes actus sui conficere, eique reddere cuius res gesta fuit, 
ideo parochus vel Ecclesiae Rector facere non potest quin rationes reddat 
Ordinario loci, cuius est iurisdictio et causae piae tutela.19 


We must not forget, of course, that in the case of missionary parishes, 
merely administered by religious, and not incorporated pleno wre, 
there was a special reason for dependence upon the Ordinary of the 
place. Hence Pope Leo hastens to note: “ At missiones, de quibus 
apud Nos actum fuit, pleno iure ad Episcopum pertinet; huic ergo 
cuiusque oblationis earum intuitu collectae rationes oportet ex- 


17 Const. “ Romanos Pontifices”, § 24—Fontes, n. 582. 
18 Const. “ Romanos Pontifices”, § 26—Fontes, n. 582. 
19 Const. “ Romanos Pontifices”, § 24—Fontes, n. 582. 
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hibere ’.2° One might with reason therefore argue to the contrary: 
But the parish we are speaking of belongs without restriction to the 
religious house (pleno iure ad conventum pertinet) ; therefore no one 
else has the right or duty of their supervision. 


Thus we have come to the very crux of the question, and it is 
necessary to point out the grave equivocation that has developed 
regarding the words, paroecia fit religiosa (the parish becomes a 
religious one) (canon 1425 § 2). For the prescripts of the Consti- 
tution, “ Romanos Pontifices ”, are not confined to missionary coun- 
tries: they prevail in England, America, the Phillipine Islands 
(since 1910), for example, although these regions have passed from 
the jurisdiction of Propaganda to the Consistorial. Indeed, they 
are incorporated in Pope Leo XIII’s Constitution, “ Conditae a 
Christo’, of December 8, 1900, regulating all institutes of simple 
vows (“familias ... quae, sacro votorum simplicium suscepto 
vinculo...”), and they are sanctioned in the Code for all religious 
superiors (canon 631 §1). It may be helpful here to quote from 
the Constitution, “ Conditae a Christo”: 


Bonorum, quibus Sodalitia singula potiuntur, administratio penes Mo- 
deratorem supremum maximamve Antistitam eorumque Consilia esse debet: 
singularum vero familiarum redditus a praesidibus singulis administrari 
oportet, pro instituti cuiusque legibus. De iis nullam Episcopus rationem 
potest exigere. Qui vero fundi certae domui tributi legative sint ad Dei 
cultum beneficentiamve eo ipso loco impendendam; horum administra- 
tionem moderator quidem domus gerat, referat tamen ad Episcopum, 
eique se omnino praebeat obnoxium; ita nimirum ut neque Praeposito 
neque Antistitae sodalitii universi liceat quidquam ex iis bonis Episcopo 
occultare, distrahere, vel in alienos usus convertere. Talium igitur bono- 
rum Episcopus rationes accepti impensique, quoties videbitur, expendet; 
idem ne sortes minuantur, redditus ne perperam erogentur, curabit. 
. . . Episcopus, in visitatione potissimum, iuribus, quae supra diximus, 
utatur suis quod spectat ad scholas, asyla ceteraque memorata instituta — 
Ad rem vero oeconomicam quod attinet muliebrium sodalitatum itemque 
virorum sacerdotio carentium, Episcopus ne cognoscat nisi de fundorum 
legatorumve administratione, quae sacris sint attributa, vel loci aut 
dioecesis incolis iuvandis,?1 


It is to be noted that the prescript here is general in nature: and 
imposes an obligation not only upon the religious parish priest but 
20 Loc. cit. 


21Leo XIII, const. “Conditae a Christo”, 8 dec. 1900, §2, nn. IX, XI— 
Fontes, n. 644. 
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upon any religious house, even without parochial affiliation. How- 
ever, in our discussion of the obligation of the parish priest who is 
a religious, it may be cited as an evident a fortiori argument. 

The same may be said of the Code: This discussion does not con- 
cern itself with canons 533 and 535, except in so far as they are 
brought into canon 631 § 3, with the clear prescript: “. . . quod ad 
bona temporalia serventur [i.e. a parocho vel vicario religioso| prae- 
scriptum .. . can. 533, § 1, 4°, et can. 535, §3, 2°”. Now canon 535 
§ 3, 2°, provides: Loci Ordinario ius esto cognoscendi . . . de ad- 
ministratione fundorum legatorumque de quibus in can. 533, § 1, 
3°, 4°. That is to say, the local Ordinary has a right to an ac- 
counting, ‘“‘si qui fundi domut tributi legative sint ad Dei cultum 
beneficentiamve eo tpso loco impendendam” (3°; italics inserted), 
or, ‘si pecunia data sit paroeciae vel missioni, aut religiosis intuitu 
paroeciae vel missionis” (4°; italics inserted). Hence the Pon- 
tifical Code Commission, to the question: “ An vi cann. 631 §3; 
535 § 3, 2°; 533 §1, 3°, 4°, loci Ordinarius ius habet exigendi 
rationes de administratione fundorum legatorumque paroeciae reli- 
giosae, de qua in canone 1425 §2”’} replied “ Affirmative firmis prae- 
scriptis canonum 630 §4, et 1550.23 Although, we repeat, the 
implications of canons 533 and 535 may seem to be somewhat ex- 
tended here, nevertheless when we consider it in conjunction with 
canon 631 and in the light of the juridical background, notably the 
above-cited dispositions of the Council of Westminster, we may 
very well conelude that § 3 of canon 631 simply makes more specific 
and definite § 1, 4° of canon 533.24 To complete the juridic picture 
we have canon 1536 § 1: “ Nisi contrarium probetur, praesumendum 
ea quae donantur rectoribus ecclesiarum, etiam religiosorum, esse 
ecclesiae donata”, the meaning of which, in the case of religious 
parishes, is clearly set forth in the decision of the Apostolic Signa- 
tura of April 6, 1920: 


22 Observe the reference in the footnote at canon 535, § 3, 2°, to the Consti- 
tution, “ Conditae a Christo”. 

23 Code Commission, 25 iul. 1926, IV—AAS, XVIII (1926), 393; Bouscaren, 
The Canon Law Digest, I, 699. 

24“ Tp toto iure illud potissimum habetur quod ad speciem directum est ”— 
D. (50.17) 80. 
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Sensus [t.e. canonum Codicis iuris canonici] itaque est: ubi ecclesia 
habeatur, ut in casu nostro, cuius rector sit monachus vel conventus, quid- 
quid huic rectori donatur, nisi contrarium probetur, praesumendum eccle- 
stae donatum. Sensus huiusmodi manifesto edicitur ex notissima const. 
Leonis XIII Romanos Pontifices 8 maii 1881 (cfr. Act. Ap. Sed. 11, 267 ss.) 
unde canon est exceptus, quae, si ad insulas Philippinas extensa est dum- 
taxat a die 1 ianuarii 1910 (cfr. Act. Ap. Sed. VIII 296) attamen, in hae 
re, non novae legis, sed communis iuris declaratoriae vim habet, ut in ipsa 
notatur: ibi “Nihil enimvero in his decernendis est actum quod tums 
communis doctrinis vulgatissimis apprime non congruat. Nam quaevis 
oblatio parocho aut alteri ecclesiae Rectori data, cuiusvis causae piae 
intuitu, ipsimet causae piae acquiritur.” Praesumptionem autem iuris 
quam diximus luculenter eadem Constitutio hisce conficit: “Tandem ne 
quis obrepat error aut dissensus . . . definiendum censemus, quae pecuniae, 
quaequae res viris religiosis oblatae intuitu missionis intelligantur. Nam- 
que receptum est, hanc in re spectari primum oportere quid testator aut 
oblator voluerit: quod si non apparet, placuit [nonnullis, olim] parocho 
vel rectori ecclesiae collatam donationem praesumi. At muliwm ab hac 
regula recessum est, propter consuetudinem quam quidam ecclesiastici 
juris periti, fere communem evasisse testantur, cuius vi hodie, pene solae 
oblationes quae in ecclesia in Missis ad altare fiunt, et quae pro adminis- 
tratione sacramentorum, pro benedicendis nuptiis aut mulieribus post 
partum, pro exsequlis et sepulturis, aut aliis similibus functionibus speciali- 
ter offeruntur, ad parochum spectant: consuetudine reliquas ferme omnes 
ecclesiis ipsis aut sacellis aut aliis certe finibus applicante (Reiffenst., 
1. III, tit. 30, n. 198; Van Espen, Jus eccl. univ. p. II, sect. IV, tit. IT, cap. 
10, nn. 20, 21). Praeterea, si in parochum rectoremve, a quibus spiritualia 
adiumenta fideles accipiunt, haud inconcinne praesumi potest collata libera- 
litas, ubi ecclesia bonis praedita sit, per quae religionis decori et minis- 
trorum tuitioni prospiciatur, longe aliud iudictum esse debet ubi eam 
bonorum copiam ecclesia non habeat, ac liberalitate fidelis populi unice, 
aut potissimum sustentetur. Tunc enim largitores putandi forent volutsse 
consulere cultus divini splendori et religionis dignitate.” 25 


In view of these positive texts of the ius vigens, it would seem 
that the “classic” interpretation of the unio pleno iure, according 
to which the parish loses its juridical entity, becoming a mere prae- 


dium (estate) of the religious house to which it is united with no 
control from the local Ordinary, is to be utterly repudiated. When 


the Code says that the parish united pleno iure to a religious house 


becomes a religious one (fit religiosa) it does not mean at all that 


the parish loses its juridical entity or that it falls into the complete 
power of the religious. The canon says merely—and says it ex- 
pressly—that in consequence of such union the parish has, as its 


25 AAS, XII (1920), 258, 259. 
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habitual rector, a moral person, de se perpetua, the religious house; 
but it continues to be the subject of rights, and therefore as ere 
it remains de pleno iure Episcopi (fully subject to the bishop), 
whether as to ecclesiastical discipline or as to temporal administra- 
tion, and consequently must render—through the religious vicar 
(vicarius religiosus)—an accounting to the bishop. Preserving the 
personal exemption of the vicarius religiosus and all that such im- 
plies, the parish retains its juridical status and ail the rights and - 
duties which it had before being united to the religious house. Just 
as the people of the parish thus united continue to belong to the 
parish and remain subject to the bishop and not to the religious 
superior,?® so also the church is the parish church, although the 
religious house uses it for its liturgical functions and imposes upon 
it its regular ordo, and the priests’ house belongs to the parish, 
although the religious community has there the right of residence. 
Likewise the temporal goods continue to belong to the parish—its 
dos (endowment)—although the religious house receives the income 
(fructus), as it also takes the wwra stolae (perquisites) as any other 
parish priest. Finally the parish receives whatever increment occurs 
in its temporal goods, since it retains its capacity to acquire, like 
any other moral person (canon 1495 § 2). In brief, after the umo 
pleno ture there remains of the parish much more than a simple 
obligation to care for souls; there remains a true juridical subject. 
As Engel remarked in the seventeenth century about this unto Bate 
iure: “ Populus tamen subest Episcopo ”’.27 

It would be easy to demonstrate all these points simply by fol- 
lowing the Code. Indeed, when, in canon 1425 the Code describes 
the effects both of the unio ion temporalia tantum and the unio 
pleno iure, it makes, in the latter case, no distinction from the 
former regarding the ownership of the temporal goods, and hence, 
even in the wnio pleno iure, concedes to the religious institute, so 
far as temporalities are concerned, only the income of the parish 
(fructus paroeciae). This is in entire conformity with the following 
definition of Engel: Unio quoad temporalia tunc censetur facta, 
quando decimae aliique reditus sunt assignati Monasterio .. . ; 
pleno ture dicuntur unitae . . . parochiae, quando praeter ius per- 
cipiendi temporales reditus, etiam administratio spiritualium, scilicet 


26 Cf. Conc. Trident., sess. XXV, de regularibus, c. 2. 
27 Collegium Universi Juris Canonici, lib. III, tit. XX XVII, n. 11. 
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cura animarum in Monasterium translatum est.28 Therefore neither 
the church, nor the dos nor anything else that constitutes the 
property of the parish passes to the religious house, which acquires 
only the usus and ususfructus of these things. Erroneously, there- 
fore, do some commentators use such expressions as: ‘“ Ecclesia 


paroecialis fit ecclesia conventualis ”; “.. . fit ecclesia monasterii ”; 
“|. fit ecclesia religiosorum ”’; “ bona beneficii fiunt bona con- 
ventus”; “... fiunt bona religiosa”; “... fiunt bona religio- 


sorum perinde ac alia bona monasterii”; and other such phrases 
found in the writings of those canonists who, as we have seen above, 
wrongfully apply to the unio now under discussion the “ classic ” 
concept of unio minus principalis. The Code, in declaring “ paroecia 
fit religiosa ”, does not by any means justify such concept, for these 
words signify merely, to use the words of Engel, that “in tali Pa- 
rochia Rector principalis censetur esse Abbas Monasterii”’,?® or, to 
speak in a manner more correct juridically, that the incumbent 
pastor (parochus habitualis) is the moral person, the religious house. 
A religious parish (paroecia religiosa) does not mean a parish of 
religious (paroecia religiosorum), in the sense of the genitive of 
possession, and therefore it must be said of a parish united to a 
religious house, that, qua parish, like any other parish, it is fully 
subject to the local Ordinary (pleno iure pertinet ad Ordinarium 
loci), the religious pastor (vicartus religiosus) is an executor for the 
bishop (negotiorum gestor pro Episcopo), and that like any other 
such he must render an account of his administration (actus suit 
rationem reddere).®° We find authoritative confirmation of the 
foregoing in the observation that Pope Leo XIII makes in the 
Constitution “ Romanos Pontifices”: “ certum exploratumque est, 
in iis pontificiis decretis ac litteris [i.e. where one reads vicaria non 
tenert respondere Episcopis de temporalibus, cum monasterio suo 
sint obnoxti] appellatione temporalium, beneficii fructus et quae 
beneficiati personae adhaerent compendia significari ’’.31 


In the light of this principle it is evident that when the religious, 
for some reason or other, leave the parish which is pleno iure unita, 


28 Tbid., nn. 10, 11. 

29 Tbid., n. 11. 

307). (3:5) 2. 

31 § 24 Fontes, n. 582. 
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the church and the possessions of the parish do not belong to the 
religious but again come directly under the administration of the 
local Ordinary. So, too, it is unquestionably the right of the local 
Ordinary, ture proprio and even against the wishes of the religious 
community, to divide a parish, together with its revenues, though 
pleno wre unita,?? and the new parish that is erected non est re- 
ligiosa.8* Certainly if, prior to the union, the parish, for some 
reason or other, had no church and no endowment (dos), it does 
not, by the fact of the union, acquire the church or a dos from the 
religious, and these remain the church of the religious (ecclesia 
religiosorum) and the property of the monastery (bona monasterii) ; 
but precisely for this reason the parish retains, after the union, 
those things which previously belonged to it for the case falls under 
the principle: ratio ubi est eadem debet esse eadem turis dispositio.34 

Nor may it be objected that by this reasoning there is destroyed 
the juridical and practical distinction between parishes entrusted to 
religious and parishes united to religious houses. Parishes simply 
entrusted to religious remain secular benefices* both as to spiritu- 
alities and temporalities; they are not given to the religious in 
titulo; nor can it be said that the cura habitualis pertains to a 
religious house. In these cases the religious house acquires no right 
to the fruits of the benefice; it receives only the stipend or income 
agreed upon. On the other hand, in a union quoad temporalia 
tantum, the religious house acquires a true right to the fruits of the 
benefice. And in a union pleno ture, the benefice itself becomes 
religious,°* so that the religious house is the parochus habitualis 
perpetuus, and no restriction may be placed upon it either with 
regard to the cura animarum or with regard to the fruits and emolu- 
ments of the benefice. But the ens paroeciale remains distinct, at 
least virtually, from the religious house, and retains the proprietor- 
ship that it had before the union. Hence the local Ordinary has a 
right to demand in this case: a) with regard to the cura animarum, 


82 Canon 1427 $1. 

33 Canon 1427 § 5. 

34. A, Barbosa, Repertorium Iuris Civilis et Canonici (Lugduni, 1675), s.v. 
“ratio”. 


35 Canon 1411 2°. 
36 Canon 1411 2°. 
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all that he may demand from the secular parish priest, but without 
encroaching on internal discipline (salva religiosa disciplina) ;** 
and b) with regard to the administration of parochial temporal 
goods, the same accounting that he requires of secular parish priests, 
since not even from these may he demand any accounting of the 
iura set forth in canons 463 and 1507 § 1.%% 

Whatever may have been the “ classic” conception of the unio 
pleno ture, therefore, in the juridical concept of the ius vigens such 
union is not at all a unio ezstinctiva, but rather a unio minus prin- 
cipalis, seu per subiectionem vel accessionem, as set forth in canon 
1419 3°: “unum [beneficium] alii tanquam accessorium principali 
subicitur”’. Nor may Rule 42 in VI° *® be adduced against our 
thesis, for, as Reiffenstuel observes: *° 


An, et quas fallentias patiatur Regula nostra? ... Fallit tertio m 
Accessorio quo se solo, et independenter a Principali potest subsistere, 
sicque ab eo divisibile est: quamvis enim concesso principali etiam hoc 
accessorium concessum videatur, tamen sublato principali illud sublatum 
non censetur; ... patetque ex ipsa rei natura: hoe ipso enim, quod hoe 
sine illo valeat subsistere, sublato principali accessorium huiusmodi neces- 
sario non tollitur. 


Thus canon 1420 § 3 expressly declares: ‘“‘ In minus principali, bene- 
ficlum accessorium sequitur principale, ita ut clericus, qui principale 
obtinet, eo ipso et accessorium consequatur atque utriusque onera 
implere debeat”’. This is precisely our case: the religious house 
becomes the parish priest of the united parish and has the onus of 
the cura animarum, which it exercises through a vicarius religtosus. 
However this change implies no change whatsoever in the manner 
of administering the temporal goods of the parish, and canon 1425 
§ 2 follows the pattern set forth in canon 1420 § 3. 

It may be objected that canon 631 § 3, in fine, limits the authority 
of the local Ordinary, in the matter that we have been discussing, 
to one case: His consent must be had by the vicarius religiosus for 
investments of money, when the money has been donated to the 


87 Canon 631 § 1. 


38“. aeque ac a parochis cleri saecularis rationem exigendi ”’—const. 
“ Romanos Pontifices”, 8 maii 1881, § 23—Fontes, n. 582. 


39“ Accessorium naturam sequi congruit principalis ””—Reg. 42. Rad2in Vio 


40 De Regulis Turis, Reg. XLII, n. 13. Cf. also Barbosa, h. 1., n. 9. 
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parish or to religious in behalf of the parish (canon 533 § 1, 4°). 
Some writers, moreover, deny that even this regulation is binding 
when the parish has been united pleno iure to the religious house.4t 
However the prescript of canon 1536 §1 must here be borne in 
mind: “ Nisz contrarium probetur, presumendum ea quae donantur 
rectoribus ecclesiarum, etiam religiosorum, esse ecclesiae donata ” 42 
and the practical norms to be followed remain those set forth by 
Pope Leo XIII, quoting the S.C. de Prop. Fide, of April 19, 1869: 


1, Missionarii regulares bonorum temporalium, ad ipsos qua Regulares 
spectantium, rationem Episcopis reddere non tenentur. 

2. Eorum tamen bonorum, quae missioni, vel regularibus intuitu mis- 
sionis tributa fuerunt, Episcopi ius habent ab iisdem missionariis regu- 
laribus, aeque ac a parochis cleri saecularis, rationem exigendi.43 


Of course, if the parish, at the time of being united to the religious 
house, were without a church, so that the church of the religious 
house became the parish church, whatever money is received or 
raised for the maintenance, restoration or rebuilding of this church 
belongs, like the church itself, to the religious community,“ which 
alone has the right of administration, and the local Ordinary may 
not require an accounting of these funds. In this case also—and in 
this case alone—legacies and pious foundations, attached to the 
church become (in the case of exempt religious) the property of 
the religious (provided, that is, that the donor does not explicitly 
provide otherwise, in the sense of canons 1417, 1490 § 1, 1544 § 2), 
and the local Ordinary has no right to an accounting: the legacies 
become the property of a religious church and belong to the regu- 
lars, qua regulares. 

The reader will have noted, of course, that in these observations 
the words of canon 1550, “ in ecclesiis, etiam paroecialibus, religio- 
sorum exemptorum ”, and of canon 630 § 4, “si ecclesia sit com- 
munitatis religiosae ”’, are interpreted as the genitive of possession, 
referring to churches, either collegiate or parochial, which belong 
exclusively to the religious, whether by the title of construction or 
by a title of transfer (but a mere unio, even pleno wure, does not 


41Bg., O’Brien, The Exemption of Religious in Church Law, p. 262. 
42 Italics inserted. 
43 Const. “ Romanos Pontifices””, 8 maii 1881, § 23—Fontes, n. 582. 


44 Canon 630 § 4. 
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constitute such title), so that the parish is merely a guest in an- 
other’s house. Opponents, of course, recognize the mere fact of umo 
as a title transferring dominion to the religious house, and include 
under “ecclesia religiosorum” and “ ecclesia communitatis reli- 
giosae” also those in which religious are called upon to exercise the 
care of souls, so that the church, already existing, becomes part of 
the religious house. 

The local Ordinary may invoke canon 1515 § 2, which reads: 
“ . . Ordinarii vigilare possunt, ac debent, etiam per visitationem, 
ut piae voluntates impleantur, et alii exsecutores delegati debent, 
perfuncti munere, illis reddere rationem”. Of course this canon 
alone does not suffice, for the Ordinarius here may mean also the 
religious Superior maior.4© However the matter is completely clari- 
fied by canon 1516 § 3, which provides the following: “ Bonis fiduci- 
ariis alicui religioso commissis, si quidem bona sint attributa loci 
seu dioecesis ecclesiis, incolis aut plis causis iuvandis, Ordinarius 
de quo in §§ 1, 2, est loci Ordinarius; secus, est Ordinarius eiusdem 
religiosi proprius.” 4 In the case of churches, including parish 
churches, of the religious (religiosorum) canon 1550 is applicable. 

The local Ordinary may further invoke canon 1525 §1, which 
reads: “ Reprobata contraria consuetudine, administratores tam 
ecclesiastici quam laici cuiusvis ecclesiae etiam cathedralis aut loci 
pili canonice erecti aut confraternitatis singulis annis officio tenentur 
reddendi rationem administrationis Ordinario loci.” It is evident, 
of course, that this canon must be applied in the light of canon 1519 
§ 1, which provides: “ Loci Ordinarii est sedulo advigilare adminis- 
trationi omnium bonorum ecclesiasticorum quae in suo territorio 
sint nec ex elus iurisdictione fuerint subducta, salvis legitimis prae- 
scriptionibus, quae eidem potiora iura tribuant.” The temporal 
goods of regulars, qua regulares, are exempted from the jurisdiction 
of the local Ordinary; hence he may exact no accounting of them. 
This is precisely the concept of exemption upon which canons 532, 
630, 631, etc., are based. On the other hand one must deny abso- 
lutely that the temporalities of a parish united to a religious house, 
and those temporalities which, according to canon 630 § 3, the reli- 
gious parish priest receives intuitu paroeciae, are bona religiosa, 
bona religiosorum; hence canon 1525 is very much to the point, and 


45 Canon 198 § 1. 
46 Canon 585 should be recalled here. 
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even takes care of the possible last refuge of opponents of our 
thesis, i.e., contrary custom (consuetudo contraria) 7 here expressly 
rejected (reprobata). Much less may prescription (praescriptio vel 
usucapio) be invoked, in the sense that the religious house to which 
the parish is united may have acquired, over a period of time, 
dominion over the parish temporalities, so that these would have 
become bona religiosorum; the absurdity of the religious house 
acquiring, by prescription rights against itself, as the incumbent 
pastor (parochus habitualis) , is too evident. 


* * * * *% 


The Archbishop and the Provincial Superior, having agreed upon 
the foregoing principles, next set down the following points of agree- 
ment as basis for a contract to be submitted to the Holy See in 
seeking the beneplacitum for uniting a parish pleno ture to a reli- 
gious house: 


I. Nature of the Parish. The parish is a beneficium religiosum 
in the sense of canons 1409, 1411 2°, 1428 § 2 and 1442. 


II. Nature of the Union. The parish is united to the religious 
house pleno wre, in the sense of canon 1425 §2. This union 
is minus principalis, in the sense of canon 1419 3°. 


III. The Office of Parish Priest. The religious house—i.e. the 
moral person—is the parish priest, in the sense of canons 452 
§§ 1, 2 and 1423 §2. A vicar is appointed for the actual care 
of souls (canon 471 §1). This vicar shall be nominated by 
the religious superior, according to the Constitutions, and pre- 
sented to the Bishop, who, finding him suitable, installs him 
(canons 456, 459, 1425 § 2). (This institutio is auctorizabilis, 
not the possessio canonica of canons 1443-1445). The vicar 
is movable ad nutum tam loci Ordinari, monito Superiore, 
quam Superioris, monito Ordinario, aequo ture, non requisito 
alterius consensu (canon 454 §5). To the vicar exclusively 
belongs the care of souls with all the rights and duties of law, 
general and local, and laudable customs (canon 471 §1). 
Should the office of vicar become vacant, the procedure set 
forth in canon 472 1° shall be followed. The vicar and his 
assistants must attend the clergy conferences prescribed by 


47 Canon 5. 
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canon 131 § 1 (canon 131 $3; Pont. Comm. 12 febr. 1935 **). 
The vicar is to be called also to the diocesan synod (canon 358 
§ 1 6°; const. “ Romanos Pontifices ”, § 11 *°). 

The Rights of the Ordinary of the Place and of the Religious 
Superior. 

1. The Ordinary of the place can, for a just canonical cause 
(canon 1427 § 2), divide the parish, even against the will of 
the religious and without the consent of the people, by erect- 
ing a new parish or by dismembering the same and giving part 
to another already established parish (canon 1427 $1, 8.C.C. 
14 ian. 1922 °°). 

2. If the parish be so divided, the new parish will not 
belong to the religious (canon 1427 §5). The Ordinary of the 
place has intentio in iure fundata for the assignment of the 
new parish (canon 1432 § 1). 

3. The Ordinary of the place has jurisdiction over the reli- 
gious vicar, as over any parish priest, including the right of 
visitation and correction, excepting only the matter of religious 
observance (canon 631 §1). The Ordinary of the place, find- 
ing the vicar neglectful in his office, may issue commands and 
punish him with ecclesiastical penalties. In this the religious 
Superior has the same right as the Ordinary of the place but 
if the Ordinary of the place and the religious Superior dis- 
agree, the orders of the former prevail. 

4. The parish retains its own entity and continues to be the 
subject of rights, particularly with regard to temporal goods, 
in the sense of canon 1495 §2. For civil effects the parish 
shall be established as a “ corporation”’ as prescribed by the 
Sacred Congregation of the Council in its Decree of August 2, 
191154 and in accordance with State Laws. The parish 
corporation is to be composed of one priest named by the 
Ordinary of the place, one religious, named by the religious 


48Code Commission, 12 febr. 1935—AAS, XXVII (1935), 92; Bouscaren, 
The Canon Law Digest, II, 53. 


49 Leo XIII, const. “ Romanos Pontifices”, 8 maii 1881, § 11—Fontes, n. 582. 


50§.C.C., resol. 14 ian. 1922—AAS, XIV (1922), 229; Bouscaren, The Canon 
Law Digest, I, 699, 700. 


51 The Ecclesiastical Review, XLV (1911), 596. 
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Superior, and two laymen, one to be designated by the former, 
the other by the latter. Civil title to all parish property, 
“real” and “personal”, (mobilia et ummobilia), is to be 
vested in this parish corporation. 


5. The vicarius religiosus shall observe carefully all pre- 
scripts of general and local Canon Law, particularly of canons 
1522-1528; tit. IX. cap. III of the III Council of Baltimore; 
decrees 172 (in fine) , 355-386 and the Appendix of the IV Pro- 
vincial Council of N.; statutes 54-62 of the III Diocesan 
Synod of N. 


6. The vicarius religiosus shall make the annual report to 
the Ordinary of the place prescribed by canon 1525 and decree 
172 of the IV Provincial Council of N. 


7. The Ordinary of the place may ask no accounting of the 
temporal goods of the religious qua religious (canons 532, 630 
§§ 3, 4, 631 § 3). 

8. The parish church is not communitatis religiosae in the 
sense of canon 630 §4. Temporalities which the vicarius 
religiosus receives intuitu paroeciae belong to the parish, not 
to the religious. 


2 * * # * 


Thereupon the following agreement was entered into, for submis- 
sion to the Holy See (several points of merely local interest have 
been omitted). 


Tuis AGREEMENT made and entered into this 31st day of January, 
1947, by and between the American Province of NN., represented 
by its Provincial Superior, acting by and with the consent of his 
council, hereinafter called NN., and Most Reverend N.N., Arch- 
bishop of the Archdiocese of N., a (state) corporation, hereinafter 
called “ X Corporation ”, and The NN. Fathers, a (state) corpora- 
tion, hereinafter called “ Y Corporation ”, 

Wuereas, all parties to this agreement have been fully heard in 
accordance with Canon 1428 and good canonical cause exists for the 
arrangement hereinafter set forth, 

Now THEREFORE, in consideration of the mutual promises, cove- 
nants and agreements of the parties hereinafter set forth, services 


. 
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rendered and to be rendered and material considerations exchanged 
and to be exchanged, it is stipulated and agreed as follows: 


I. [Omitted.] 

II. Archbishop shall turn over and transfer [the Parish NN.] 
unto [the American Province of NN.], with the right granted herein 
to petition the Holy See for a papal beneplacitum in perpetuum for 
uniting [the Parish NN. to the American Province of NN.] pleno 
qure as defined in canon 1425 § 2; said union shall be minus prin- 
cipalts as defined in canon 1419, 3°. 

III. Archbishop shall redefine the boundaries of [the Parish 
NN.] and the territory comprising said parish shall be particularly 
described as follows (omitted). Said parish boundary lines run 
down the center of the streets herein named and parallel with the 
property lines on either side of the street. 

IV. Archbishop reserves the right at all times, for just canonical 
cause (canon 1427 § 2) without the consent of the parties hereto 
or the members of [the Parish NN.], to create a new parish within 
the territory hereinabove described and dismember said new parish 
and transfer any portion thereof to an already established parish 
(canon 1427 §1; S.C. Concilii, January 14, 1922—Acta, XIV, p. 
229). In the event [the Parish NN.] shall have been so divided, 
[the American Province of NN.] shall have no right, title, jurisdic- 
tion or interest in said new parish so created within said territory 
described in Paragraph III, above (canon 1427 § 5). 


V. The parish priest shall be appointed for the care of souls in 
[the Parish NN.] on nomination by the Religious Superior of [the 
American Province of NN.], according to the Constitutions, and 
presented to Archbishop. If found acceptable, Archbishop shall 
install him as the parish priest of [the Parish NN.]. Should the 
office of parish priest become vacant, the vacancy shall be filled in 
accordance with the procedure set forth in canon 472, 1°. 

VI. Archbishop shall have jurisdiction over the parish priest of 
[the Parish NN.], as over any parish priest including the right of 
visitation and correction, excepting only the matter of religious 
observance (canon 631 §1). If the Archbishop should find said 
parish priest neglectful in his office, he may issue commands and 
punish him with ecclesiastical penalties, and in this connection the 
Religious Superior shall have the same right as the Archbishop; 
however, in the event the Religious Superior should disagree, Arch- 
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bishop’s orders and directions shall prevail and be forthwith fol- 
lowed. 

The parish priest of [the Parish NN.] and his assistants shall 
carefully observe all prescripts of general and local Canon Law, 
particularly canons 1522-1528; tit. IX cap. III of the III Council 
of Baltimore; decrees 172 (in fine), 355-386, and the Appendix of 
the IV Provincial Council of N.; statutes 54-62 of the III Diocesan 
Synod of N., including the making of the annual report to Arch- 
bishop prescribed by canon 1525 and decree 172, IV Provincial 
Council of N.; and said parish priest may be called to the diocesan 
synod (canon 358 § 1 6°; const. “Romanos Pontifices ”, § 11—Fontes, 
n. 582) and he, and his assistants, must attend clergy conferences 
prescribed by canon 131 § 1 (canon 131 §3; Pont. Comm., 12 febr. 
1935). 


VII. Archbishop shall have no right to request an accounting of 
the temporal goods of the religious qua religious (canon 532, 630 
§§ 3, 4, 631 § 2). 

VIII. Parish church [of said Parish NN.] is not communitatis 
religiosae in the sense of canon 630 §4. Temporalities which the 
vicarius religiosus receives intuitu paroeciae belong to the parish, 
not to the religious. 


IX. Parish {of NN.] shall at all times retain its own entity and 
continue to be the subject of rights, particularly with regard to 
temporal goods, in the sense of canon 1495 § 2. For civil effects the 
parish shall be established as a “ corporation ”’ as prescribed by the 
Sacred Congregation of the Council in its Decree of 2 August 1911 
(Eccl. Review, XLV [1911], 596) and in accordance with State 
Laws (Chapter 129, General Laws of State N. for 1907). The parish 
corporation is to be composed of one priest named by Archbishop, 
one religious, named by Religious Superior of [the American Prov- 
ince of NN.] and two laymen, one to be designated by the former, 
the other by the latter. Civil title to all parish property, “real” 
and “personal” (mobilia et immobilia), is to be vested in this 
parish corporation. Said proposed parish corporation shall be organ- 
ized by the parties as soon as [the American Province of NN.] has 
selected and acquired the site of the proposed new Parish Church 
[of the Parish NN.] and all real and personal property, including 
funds received or acquired under'this agreement by [the American 
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Province of NN.] shall be forthwith transferred and set over unto 
said parish corporation. 

X. [Omitted.] 

XI. [Omitted.] 

XII. [Omitted.] 


XIII. In the event it becomes desirable to change the name (title) 
of the new Church [of the Parish NN.], the Holy See shall be peti- 
tioned for the necessary Indult in accordance with canon 1168 § 1, 
but if it is proposed to merely add to the old name (title) such 
Indult shall not be necessary. 


XIV. [Omitted.] 
XV. [Omitted.] 
XVI. [Omitted.] 


XVII. The terms, conditions and covenants of this agreement 
shall be binding on all parties, their successors, representatives and 
assigns. 


In Witness WueEreor, the parties have set their hands and seals, 
the day and year first above written, by and with the consent of 
their respective Consultors, Councils and Board of Directors. 

ARCHDIOCESE OF N. 
By 

Archbishop of N. 
AMERICAN PROVINCE OF NN. 
By 

Provincial Superior 
ARCHDIOCESE OF N., X corporation, 
By 

President 
By 

Secretary 
NN. FATHERS, Y Corporation, 
By 

President 
By 

Secretary 
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In due time the Holy See issued the following Indult: 


N. 6037/47 
SACRA CONGREGATIO CONCILII 


BEATISSIME Pater, 


Archiepiscopus N.N., ad pedes Sanctitatis Tuae humillime pro- 
volutus, beneplacitum apostolicum efflagitat ut, paroecia [AA.] in 
civitate metropolitana ab Ordine NN. demissa, aliam paroeciam 
NN. eidem Ordini concedere valeat ad normam conventionis inter 
Archiepiscopum et Ordinem initae die 31 januarii 1937. 

Sacra CoNGREGATIO ConcILu, attentis expositis ab Archiepiscopo 
N.N., eidem benigne facultatem tribuit juxta preces ita tamen ut, 
praeter ea quae in peculiari conventione statuta sunt: 1) numerus 
minimus definitur Religioscrum qui paroeciae addicuntur; 2) paroe- 
cia et beneficium, si forte in posterum constituetur, regantur atque 
administrentur sicut ceterae paroeciae et beneficia dioeceseos; 3) 
paroecia et beneficium ipsum concredita intelligantur dictis Religio- 
sis ad nutum Sanctae Sedis, ceterisque servatis de Jure servandis. 

Datum Romae, die 30 octobris 1947. 


F. Card. Marmaggi, Praefectus 


4 * * * * 


In accordance with the instructions of the Holy See the following 
Supplemental Agreement was then executed. 


Tuis SUPPLEMENTAL AGREEMENT made and entered into this 
day of February, 1948, by and between [the Ameri- 
can Province of NN.], represented by its Provincial Superior, acting 
by and with the consent of his council, hereinafter called NN., and 
Most Reverend N.N., Archbishop of the Archdiocese of N., by and 
with the consent of his Board of Consultors, hereinafter called 
“ Archbishop ” and Archdiocese of N., a (state) corporation, here- 
inafter called “ X Corporation”, and The NN. Fathers, a (state) 
corporation, hereinafter called “ Y Corporation ”, 

Wuenreas, the parties hereto have entered into a certain written 
agreement dated January 31, 1947, relating to the exchange of cer- 
tain real property located in the City of NN., County of NN., State 
of N., and the transfer of certain rights, benefits and jurisdiction 
of [the American Province of NN.] from the Parish of [AA.] to the 
Parish of NN.; 
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WueEnreas, the parties are mutually desirous of supplementing said 
written agreement above mentioned, 

Now THEREFORE, in consideration of the foregoing premises and 
the mutual promises of the parties, it is hereby stipulated and 
agreed that said agreement above mentioned dated January 31, 
1947, be and the same is hereby supplemented only in the following 
manner and as if the same were fully set forth in said agreement, 
to-wit: 

1—[The American Province of NN.] agrees that the minimum 
number of priests to be provided, assigned and stationed at the new 
Parish [of NN.] shall be not less than two (2) in number. 


2—The new parish and benefice be governed and administered in 
the same manner as that of other parishes and benefices of the 
Diocese. 


3—The parish and benefice are understood to be accredited to the 
NN. Fathers ad nutum of the Holy See. 


In Witness WuHEREOF, the parties have set their hands and seals, 
the day and year first above written, by and with the consent of 
their respective Consultors, Councils and Board of Directors. 

ARCHDIOCESE OF N. 
By 
Archbishop of N. 
AMERICAN PROVINCE OF NN. 
By 
Provincial Superior 
ARCHDIOCESE OF N., X corporation, 
By 
President 
By 
Secretary 
NN. FATHERS, Y Corporation, 
By 
President 
By 


Secretary 
PETRINUS 
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CONFIRMATION OF ORIENTALS BY LATIN PRIESTS 


In a recent decree the Sacred Congregation of the Oriental Church extended 
to all priests of the Latin rite, if these possess the indult of conferring the 
sacrament of confirmation to the faithful of their own rite, the privilege of 
conferring this sacrament to Oriental Catholics as well. Did the use of this 
privilege become available immediately upon the publication of the decree 
in the Acta Apostolicae Sedis, or only after the lapse of three months from 
the date of publication? 


OBNUBILATUS 


Benedictus XV, motu propr. Cum Iuris Canonici Codicem, 15 sept. 1917, 
n. II: “Sacrae Romanae Congregationes nova Decreta Generalia iamnune ne 
ferant nisi qua gravis Ecclesiae universae necessitas aliud suadeat.”—Jbid., n. 
Til: “ Decretum autem, a Pontifice adprobatum, eadem Sacra Congregatio ad 
Consilium [Commissionem ad Codicis canones interpretandos] deferat, cuius 
erit, ad decreti sententiam, canonem vel canones redigere. ...Quae omnia, 
statim post Sacrae Congregationis Decretum, in Acta Apostolicae Sedis 
referantur.” 

Can. 9.—Leges ab Apostolica Sede latae promulgantur per editionem in 
Actorum Apostolicae Sedis commentario offctal2, nisi in casibus particularibus 
alius promulgandi modus fuerit praescriptus; et vim suam exserunt tantum 
expletis tribus mensibus a die qui Actorum numero appositus est, nisi ex 
natura rei illico ligent aut in ipsa lege brevior vel longior vacatio specialiter 
et expresse fuerit statuta. 

Benedictus XV, const. Providentissima Mater Ecclesia, 27 maii 1917: “Ut 
autem omnes, ad quos pertinet, probe perspecta habere possint huius Codicis 
praescripta antequam ad effectum adducantur, edicimus ac iubemus ut ea vim 
obligandi habere non incipiant nisi a die Pentecostes anni proximi venturi, 
idest a die decima nona mensis Maii anni millesimi nongentesimi duo- 
devicesimi.” 

Can. 34, §3: Si tempus constet uno vel pluribus mensibus aut annis, una 
vel pluribus hebdomadibus aut tandem pluribus diebus, et terminus a quo 
explicite vel implicite assignetur: 

1° Menses et anni sumantur prout sunt in calendario; 

2° Si terminus a quo coincidat cum initio diei, e.g., dwo vacationum menses 
a die 15 augusti, primus dies ad explendam numerationem computetur et 
tempus finiatur incipiente ultimo die eiusdem numeri. 


Elsewhere in this number of Tue Jurist (p. 109) is printed the 
text of this decree, issued on May 1, 1948, and appearing in a num- 
ber of the Acta Apostolicae Sedis which bears the date of September 
27, 1948. From the wording of the decree it is evident that one 
must consider it as a general decree. Accordingly it is invested 
with the nature of a newly promulgated law, notwithstanding the 
fact that it extends a special privilege the common possession of 
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which was previously precluded by the law as contained in canon 
782, §4. Hence the operative use of the newly granted privilege 
must look to the rule which canon 9 invokes for the sake of deter- 
mining at what point of time a newly promulgated law becomes 
binding for its subjects. That point of time arrives normally upon 
the lapse of three months from the day on which the law was 
promulgated. 

It is important, of course, to establish whether the law is to be 
considered as promulgated from the very start of the day in ques- 
tion, or only from the close of that day. There are indeed some 
canonists who definitely incline to the view that the set day of 
promulgation is not to be counted as one of the days which forms 
part of the lapse of the three months.1_ But the common doctrine 
runs against this view. This common doctrine is perhaps given its 
most forceful and comprehensive expression in the following state- 
ment of Berutti: 


Huiusmodi tres menses sumendi sunt pfout sunt in calendario, 
et tempus finitur incipiente ultimo die eiusdem numeri; ut puta, 
si fasciculo Actorum Apostolicae Sedis appositus sit dies 15 
Tanuarii 1935, leges quae in eo forte promulgantur vim suam 
exserent incipiente die 15 Aprilis 1935. Haec ad normam can. 
34, §3, nn. 1° et 2°; explicite enim assignatur tamquam termi- 
hus a quo (decurrere incipit trimestre vacationis) ipse dies, qui 
fasciculo Actorum apponitur: “ expletis tribus mensibus a die 
(can. 9); quum igitur dies sit spatium 24 horarum continuo 
supputandarum “a medio nocte” (can. 32, §1), manifeste 
patet quod in casu terminus a quo coincidit cum initio diei, 
exemplum prorsus idem affertur, dicitur enim: “e.gr., duo 
vacationum menses a die 15 augusti”; tum ex eo quod fascicu- 
lis Actorum saepe saepius dies apponitur qui est iam longe ante 
praeteritus quum revera iidem eduntur: exinde, sane, com- 
probatur quod factum editionis legis in Actis Apostolicae Sedis 
seu ipsa promulgatio legis non est necessario habenda uti verus 


1M. Leitner, Handbuch des katholischen Kirchenrechts, Erste Lieferung 
(2. ed., Regensburg: Kosel und Pustet, 1921), p. 35; H. Eppler, Quelle und 
Fassung katholischen Kirchenrechts (Ziirich, 1928), p. 180, note 8; G. Michiels, 
Normae Generales Juris Canonici (2 vols. Lublin: Universitas Catholica, 
1929), I, 241. 
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et proprius terminus a quo decurrit trimestre vacationis ipsius 
legis.? 
Again, it is immaterial whether the newly promulgated law or 


decree implies the emergence of an obligation or of a privilege. The 
statement of Berutti is most apropos: 


Quoties vero leges ecclesiasticae, post factam promulga- 
tionem, legitima vacatione fruantur, antequam elapsum sit 
integrum spatium temporis vacationis nec in foro externo nec 
in foro interno ullimode pro subditis urgent onera seu officia seu 
poenae quae in iisdem legibus statuantur; vicissim vero, nemo 
concessionibus seu favoribus quae in legibus statuantur legitime 
frur potest antequam leges ipsae vim swam exserant. Hine est, 
v.gr., quod peculiari Benedicti XV praescripto plura canonum | 
Codicis statuta favorabilia, quae publice nota facta sunt a 
Secretaria Status die 20 Aug. 1917, nulla interposita mora, seu 
“ex hoc ipso die,” vigere inceperunt.? 


There is further corroboration for the claim that the day which 
marks the promulgation of the law must be counted as part of the 
interim during which the promulgated law awaits its ultimate appli- 
cation as a binding norm for the subjects. When the present Code 
was promulgated, the Cunstitution Providentissima Mater Ecclesia 
provided that its binding effect was to begin only a die Pentecostes 
anni proximi venturi, that is, from May 19, 1918, onward. If, then, 
such a phrase as “ a die Pentecostes”” contemplated that day as one 
for which the law was in effect, then for a like reason the phrase 
“a die qui Actorum numero appositus est,’ as contained in canon 9, 
should be accepted to mean that the day thus mentioned is counted 
as a day which belongs to the three months’ interim in question. 

Accordingly the decree of the Sacred Congregation of the Oriental 
Church, promulgated on the 27th day of September, 1948, leaves 
room for the valid use of the granted privilege no sooner than on 
December 27, 1948, but indeed the privilege avails for use immedi- 
ately after midnight December 26th to December 27th. 


2 Institutiones Iuris Canonict, Vol. I, Normae Generales (Taurini: Marietti, 
1936), p. 69. 


3 Loc cit. Italics added. For the particular grant extended by Pope Bene- 
dict XV, cf. AAS, IX (1917), 475. 
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AUXILIARY BISHOPS AND ECCLESIASTICAL OFFICES 


Does a titular bishop as an auxiliary in a diocese possess an ecclesiastical 
office as defined in the strict sense in canon 145, $1? 
PurPuRAM OSCULANS 


Can. 145, § 1—Officium ecclesiasticum lato sensu est quodlibet munus quod 
in spiritualem finem legitime exercetur; stricto autem sensu est munus ordi- 
natione sive divina sive ecclesiastica stabiliter constitutum, ad normam 
sacrorum canonum conferendum, aliquam saltem secumferens participationem 
ecclesiasticae potestatis sive ordinis sive iurisdictionis. 

§ 2—In iure officium ecclesiasticum accipitur stricto sensu, nisi aliud ex con- 
textu sermonis appareat. 

Can. 350, §1—Unius Romani Pontificis est Episcopo Coadiutorem con- 
stituere. 

Can. 351, §1—Iura Coadiutoris dati personae Episcopi desumantur ex 
litteris apostolicis, quibus constituitur. 

§ 2—Nisi aliud in his litteris caveatur, Coadiutor qui datur Episcopo prorsus 
inhabili, habet omnia iura ac officia episcopalia; ceteri tantum possunt quan- 
tum Episcopus eisdem commiserit. 

Can. 353, § 1—Quilibet Coadiutor, ut canonicam sui officii possessionem 
capiat, necesse est litteras apostolicas ostendat Episcopo. 

Can. 355, §2—Cum Episcopi munere exspirat Auxiliaris officium, nisi aliud 
in litteris apostolicis caveatur. 


It has indeed been argued that an auxiliary bishop possesses an 
ecclesiastical office as understood in the strict sense for the reason 
that 1) canon 145 does not specify that ordinary power is necessary 
for a strict ecclesiastical office; 2) the same canon states that when 
the term ecclestasticum offictum is used in the Code, it is to be 
understood in the strict sense, unless the contrary is evident from 
the context, and 3) the term offictwm is used in reference to auxilia- 
ries of bishops in canons 353, $1, and 355, § 2, and it is by no 
means apparent from the context that an ecclesiastical office in the 
wide sense is to be understood. 

A due appraisal of these arguments is here in order. One must 
seek to determine if and in what measure they may have a juridi- 
eally warranted value and compelling force. Accordingly each point 
in the argumentation invites a closer scrutiny. 

It is indeed quite correct to maintain that canon 145, § 1, does 
not specifically postulate ordinary power as the only kind of power 


1G, Lynch, Coadjutors and Auailiaries of Bishops, The Catholic University 
of America Canon Law Studies, n. 238 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1947), p. 42. 
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that could form the content of an ecclesiastical office as understood 
in its strict sense. But it does not necessarily follow from this that 
the silence of the canon on this point must be regarded as acknowl- 
edging delegated power as a sufficient constituent for the content of 
an ecclesiastical office, least of all when another more specific canon 
in the’ Code describes ordinary power as that which by the law itself 
is connected with an office, and delineates delegated power as that 
which attaches to a person through the fact that it has been com- 
mitted to him.? 


It has been maintained by some canonists that the possession of 
mere delegated power suffices for the content of an ecclesiastical 
office as understood in the strict sense.? The argument for this view 
has been given forceful expression by McBride. While he considers 
as fully warranted the statement that the power attached to an 
office in the strict sense will practically always be ordinary power, 
yet he is unwilling to concede that an office could not exist at all 
without at least some ordinary power, either of jurisdiction, or, 
analogically, of orders. He contends that this restrictive doctrine 
cannot be sustained in the face of contrary facts. He writes: 


It is certainly true that ordinary power cannot exist without 
an Office in the strict sense, by reason of the definition in canon 
197, § 1; but the converse of this is not true, that an office in 
the strict sense cannot exist without ordinary power. There is 
one possibility, founded on actual facts in the Code, which 
practically all authors have overlooked. It is that the common 
law can bring into permanent existence a type or genus of 
ecclesiastical position, which of its nature requires only some 
variable participation in the power of orders or jurisdiction. 
The common law does not attach to such a type of position 
any definite powers, but merely the efficacious right that some 
definite power be delegated to the incumbent of each specific 
position by the proper authorizing Superior. A position of this 


2Can 197, §1. 


8Cf. S. Sipos, Enchiridion Iuris Canonici (3. ed., Pécs: Ex Typographia 
“Haladas R. T.,” 1936), p. 142; S. Sipos, “ Ad officium sacrum an requiratur 
potestas ordinaria?” Jus Pontificwm, XVI (1936), 67-68; J. T. McBride, 
Incardination and Excardination of Seculars, The Catholic University of 
America Canon Law Studies, n. 145 (Washington, D. C.: The Catholic Uni- 
versity of America Press, 1941), pp. 445-448. 
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character would fulfill the definition of an office in the strict 
sense. Each specific position would necessarily bear with it 
some delegated power, and so the generic position itself would 
have to be said to bear with it some participation in power. 
It is to be noted that in the definition in canon 145, § 1, it is 
not required that the participation in power be given by the 
law itself, and, furthermore, that the words aliquam saltem 
participationem are broad enough to embrace even delegated 
power.* 


The argument is indeed well formulated. But one cannot help 
noting that it abstracts from the further question of the manner in 
which are to be passed on to others the powers, even though only 
delegated, which one possesses as powers connected with one’s office. 
Now, if the possession of the delegated powers which one possesses 
in virtue of one’s office is to be shared with others, by what kind of 
act is that to be accomplished? Only such delegated powers which 
one has received directly from the Holy See can be subdelegated to 
others in their entirely as well as individually.’ All other dele- 
gated powers can at most be subdelegated individually. Thus one 
is confronted with the fact that the delegated powers which one 
possesses in virtue of one’s office, as long as they did not derive 
from the general law itself, could be subdelegated only per modum 
actus, and thus one would necessarily have to discriminate between 
one’s ordinary and one’s merely delegated powers of office in order 
not to exceed one’s competence when committing them to others in 
their entirety. 

The Code seems definitely not to contemplate the need of any 
such fine discrimination when on the one hand it states in canon 
197, § 1, that the power of ordinary jurisdiction is that which is 
connected with an office, and on the other hand allows for the dele- 
gation of one’s ordinary jurisdiction either ex toto or ex parte, as 
long as any contrary ruling has not expressly been invoked by the 
law.” In other words, granted that one may assume that all power 


4 Incardination and Excardination of Seculars, pp. 445-446. 
5 Can. 199, § 2. 

6 Can. 199, § 1. 

7 Cf. cans, 197, § 1, and 199, § 1. 
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which by law is connected with an office is by that very token an 
ordinary power, then the question of the possibility of its delegation 
to others ex toto needs to advert only to the simple rule that such 
delegation is precluded when the law has expressly set up a counter- 
indication. So it seems not at all unwarranted to assume that all 
the powers which the law connects with an office are by that very 
fact ordinary powers. 

Secondly, it is contended that the term ecclesiasticum officium 
must be understood in its strict sense wherever it occurs in the Code, 
so that it may be understood in its broader sense only when the 
context plainly reveals the looser sense. One feels no desire to take 
any exception to that statement; canon 145, § 2, vouches for its 
correctness. But one feels at the same time that the statement 
means to hint at the fact that the use of the word offictum as used 
in canons 353, §1, and 355, § 2, cannot reasonably be understood 
in any other sense than the strict one. That, as a fact, should not 
be assumed; rather it should be duly established on a sound jurid- 
ical basis. If the law does not directly bespeak and vindicate any 
definite powers for the office of auxiliary bishop, then one has posi- 
tive reason for concluding that’the law uses the word officium in a 
broad sense. 

Lastly, it is maintainea that auxiliaries of bishops have an office 
in the strict sense precisely because there is no sufficient basis in the 
context for understanding or interpreting the term office in any- 
thing but the strict sense. Now, it is definitely clear from canon 
351, §§ 1-2, that auxiliaries of bishops have but such rights and 
powers as are committed to them either in the apostolic letter of 
their apointment or by the disposition which the residential bishop 
makes in any given case. Committed powers, no matter what their 
source or origin, are delegated powers. Now, any kind of delegated 
assignment which in the Church is lawfully exercised for some 
spiritual aim is precisely the description which the law in canon 
145, § 1, makes applicable to an office in its broader signification. 


8 Canon 210 rules out the possibility of delegating to others one’s powers 
of orders which are connected with one’s office, as long as neither the law 
itself nor an indult expressly approves such a procedure as feasible. Likewise 
the Pontifical Interpretation Commission on October 16, 1919, disclaimed for 
pastors and others the power of delegating or of subdelegating their confes- 
sional jurisdiction to others. Cf. AAS, XI (1919), 477. 
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Any munus in the Church postulates the possession of some dele- 
gated power. So it seems but reasonable that, if an auxiliary 
bishop’s powers are but delegated powers, then his officitwm is in 
reality a munus. 

From the foregoing, then, it is concluded that a titular bishop as 
an auxiliary in a diocese does not hold an ecclesiastical office in the 
strict acceptance of that term, but rather an assignment which, 
within the framework of the powers delegated to him, allows him to 
prosecute his assignment for the spiritual benefits which may thus 
be derived from his work. It is not a reflection upon his status that 
he does not hold an ecclesiastical office in the most intimate sense 
of that term. He has a commitment of work to execute, but the 
execution of it is dictated, not by his possession of an ecclesiastical 
office, but by his committed share in the work which higher author- 
ity confides to his willing performance. 

CLEMENT V. BASTNAGEL 

Tue CatHoric UNIVERSITY OF AMERICA 


TIME FOR HOLY COMMUNION DURING MASS 


A number of the important members of my parish, and about one-half of 
my church committee, are insisting that I commence distributing Holy Com- 
munion at the Consecration of the Mass on Sundays, in order to facilitate the 
maintenance of schedule. It seems they can not park their cars close enough 
to the church while the available space is occupied by persons attending the 
preceding Mass. Is it permissible for me to do this? 

PROPENSUS 


The distribution of Holy Communion to the persons assisting at 
Mass must be considered, it seems correct to conclude, as distribu- 
tion of Holy Communion during the Mass, even when the celebrant 
is assisted by another priest. It is not hard to see that the cele- 
brant himself is forbidden to distribute Holy Communion before his 
own Communion. But the matter can easily be confused when 
another priest comes to assist him; but the confusion is based, it 
seems, on the theory that the assistant priest is distributing Holy 
Communion eztra Missam, for if he is conceded to be distributing 
Holy Communion intra Missam, then the time for the distribution 
of Holy Communion cannot precede the communion of the celebrant. 

This seems an adequately supported conclusion in view of the 
reply of the Sacred Congregation of Rites in deciding a question in 
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which the distribution of Holy Communion at the Consecration of 
the Mass was in issue under a special situation that might have 
made it lawful. The case was one in which there had not been 
available a sufficient number of Sacred Hosts to give Holy Com- 
munion to all the faithful present at a preceding Mass. Since they 
were compelled to await the Consecration of the following Mass, it 
was asked whether they could be given Holy Communion immedi- 
ately after the Consecration. The reply of the Sacred Congregation 
regarded the practice as an abuse and in strong language ordered 
that it be removed.! 

In spite of the strong language of this decree, a captious interpre- 
tation might seek to find its motivating reason in the fact that the 
Sacred Hosts should not be distributed before the communion of the 
celebrant at the Mass at which they are consecrated. This interpre- 
tation seems, however, unacceptable in its narrow sense of limiting 
the prohibition to that one case. In view of the fact that when 
Holy Communion is distributed intra Missam It should be dis- 
tributed after the communion of the celebrant, one looks to this 
regulation as the reason for the decree as well as to the fact that 
Sacred Hosts consecrated at a given Mass should not be distributed 
before the communion of the celebrant at that Mass. Indeed, the 
two reasons are more or less identical, at least in their traditional 
antecedents. 

In the given case, the pastor might be well advised if he placed 
a greater interval between the hours at which the Masses are cele- 

brated. This procedure would give the parishioners attending one 
" Mass ample time to drive their machines out of the available park- 
ing space before those coming to the next Mass find themselves in 
need of such space. 


MARRIAGE AND KNOWLEDGE OF PRAYERS 


I finally managed to teach a prospective groom the act of contrition prior 
to his marriage. I have been wondering what I should have done had I been 
unsuccessful. A similar case may confront me in the future. 

INARESCENS 


The III Plenary Council of Baltimore prescribed that the parties 
contemplating marriage should be examined and instructed in 


1§.R.C., decr. 11 maii 1878, ad VII—Decreta Authentica, n. 3448. 


* 
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Christian Doctrine! In this it was but following the direction of 
the Roman Ritual.2 The requirement has been adopted by the 
Code, which permits the omission of the test if the character of the 
parties makes the examination superfluous.* 

Authors, besides requiring a knowledge of the truths necessary 
for salvation (necessitate medit), state that the parties should also 
be able to recite the Lord’s Prayer, the Hail Mary, the Apostles’ 
Creed, and the Acts of Faith, Hope, Charity, and Contrition* 

With regard to the more advanced truths, pre-Code authors 
showed some leniency.®> And the Code Commission replied in 1918 
that if parties refuse to take instructions even in the elementary 
truths, the pastor should not refuse to marry them. This was re- 
affirmed in the Instruction of the Sacred Congregation of the Sacra- 
ments of June 29, 1941, regarding the prenuptial investigation.” 


Of course, if both the party’s ignorance and his refusal to take 
instructions are publicly known and he cannot or will not go to con- 
fession, he would be classed as a public sinner. In that case, a 
serious reason is necessary to permit the pastor to assist at the 
marriage; moreover, the pastor must consult the local Ordinary, if 
that is possible.® 


1 Acta, n. 125. The I Synod of Baltimore (1791) had forbidden the celebra- 
tion of marriage by those ignorant of the principal mysteries—sess. IV, ce. 15— 
Coll. Lacensis, III, 4. 


2 Tit. VII, c. 1, de sacramento matrimonii, n. 1, 10. 


3 Can. 1020. Tum sponsum tum sponsam etiam seorsum et caute interroget 
[parochus] ...an in doctrina christiana sufficienter instructi sint, nisi ob 
personarum qualitatem haec ultima interrogatio inutilis appareat. 


4Cf. Wernz, Ius Decretalium (6 vols., Romae et Prati, 1898-1905), IV, n. 131. 


5 Gasparri, T'ractatus Canonicus de Matrimonio (3. ed., 2 vols., Parisiis, 
1904), n. 484; Benedict XIV, De Synodo Dioecesana (2 vols., Parmae, 1764), 
lib. VIII, c. 14, n. 3 sqq. 


6 Code Commission, 3 iun. 1918, IV, 3—AAS, X (1918), 345; Bouscaren, The 
Canon Law Digest, I, 496, 497. 


7N. 8—cf. Bouscaren, The Canon Law Digest, II, 261. 


8 Can. 1066. Si publicus peccator aut censura notorie innodatus prius ad 
sacramentalem confessionem accedere aut cum Ecclesia reconciliari recusaverit, 
parochus eius matrimonio ne assistat, nisi gravis urgeat causa, de qua, si fieri 
possit, consulat Ordinarium. 
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It seems to be not too wide an assumption that lack of knowledge 
of the Act of Contrition does not constitute a grave sin, even if 
culpable. Even if it were publicly known that a party did not 
know the Act of Contrition, he could scarcely be classed as a public 
sinner, Therefore, if he cannot learn the Act of Contrition he is 
a fortiori not a public sinner; indeed, he is guilty of no sin in not 
knowing it. Besides, the knowledge of it is not essential to the 
sacramental forgiveness of sin. The pastor has, of course, an obli- 
gation to teach it to the party contemplating marriage. But if the 
latter cannot memorize it, he is not to be prevented from proceeding 
with the marriage. 


HYMNS IN VERNACULAR AT HOLY COMMUNION 


As vicar econome of the parish where I am now stationed I would like to 
eliminate a custom that seems to have been permitted by the pastor previ- 
ously in charge of the parish in virtue of which the choir sings vernacular 
hymns during the distribution of Holy Communion at the high Mass on 
Sunday. Is it within my competence to do this? 

ARISTOPHILE 


It is true that a vicar econome (temporary administrator) of a 
parish is not permitted to inaugurate any policy that would prove 
detrimental to the rights of the benefice or of the incoming pastor. 
On the other hand, to eliminate an abuse is simply to do what the 
incoming pastor should be expected to do. It is hard to see how 
his rights could be injured by such action. It is true that harshness 
in correction might estrange the members of the parish from the 
vicar econcme and that they might transfer their dislike to the new 
pastor if, as he should, he also conforms to what the law requires. 
However, such a hypothesis implies too much of irrational and 
timorous evasion of duty. It is wise not to issue edicts in cases of 
this sort. The desirable procedure is the education of the parties 
involved so that they will respect the wishes of the Church. The 
vicar econome can take a few steps at least in the direction of this 
education. That he may do so effectively he should be acquainted 
with the decree of the Sacred Congregation of Rites which forbade 


1 Can. 473, §1. Vicarius oeconomus iisdem iuribus gaudet iisdemque officiis 
adstringitur, ac parochus, in iis quae animarum curam spectant ; aihil tamen 
ipsi agere in paroecia licet, quod praeiudicium afferre possit iuribus parochi 
aut beneficii paroecialis. 


. 
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the singing of hymns in the vernacular during the distribution of 
Holy Communion in the course of a solemn Mass.” 


ABSOLUTION OF THE DEAD ON FEAST 
OF FIRST CLASS 


On the Feast of SS. Peter and Paul a pastor of my deanery celebrated the 
Mass of the day for a soldier of his parish, notice of whose death abroad in 
the armed forces had been received the day before by the parents of the 
deceased. At the end of the Mass, he gave the absolution. _I am wondering 
whether I should have interfered. 

LonGINUs 


The Feast of SS. Peter and Paul is a double of the first class and 
a holy day of obligation. However, §3 of canon 1247 makes pro- 
vision for places like the United States in which that Feast is not 
a holy day of obligation.? But on feasts of the first class a funeral 
Mass is forbidden even in the presence of the corpse (praesente 
cadavere), though, if the corpse is present, it is not forbidden on 
Sundays and holy days as such. 

On the other hand, in 1940 the Holy See, in view of special 
circumstances which in the United States usually prevent Requiem 
Masses in the presence of the corpse on Sundays, granted the re- 
quest of the hierarchy in the United States and permitted funeral 
Masses in the presence of the corpse on feasts of the first class that 
are not holy days of obligation here, with the exception of the last 
three days of Holy Week and the Feasts of the Epiphany and 
Corpus Christi.? 

Now the Mass said for the deceased at the first opportune 
moment after hearing of his death is not a funeral Mass (Missa 
exsequialis) and is therefore forbidden on Sundays, and on holy 
days of obligation.* On these days the Mass of the day must be cele- 


2S.R.C., 14 ian. 1898, ad V, quaest. 1—Decreta Authentica, n. 3975. 
1 Cf. can. 1247, $1. 


2 Can. 1247, §3. Sicubi aliquod festum ex enumeratis legitime sit abolitum 
vel translatum, nihil inconsulta Sede Apostolica innovetur. 


38.R.C., 16 oct. 1940; cf. Bouscaren, The Canon Law Digest, II, 818. 


4A funeral Mass is always forbidden on Sundays if the parochial Mass 
would have to be omitted to permit its celebration—cf. Wapelhorst, Com- 
pendium Sacrae Liturgiae (11. ed., New York: Benziger Bros., 1931), p. 88. 
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brated. However, if it is a day on which the funeral Mass could 
have been celebrated if the corpse had been present, the absolution 
can be given.® 

However, since the Feast of SS. Peter and Paul is one on which 
the funeral Mass can be said in the presence of the corpse only 
because of the indult of 1940, the question can arise whether it is 
permissible to give the absolution on that day by an indirect appli- 
cation of the indult to a case in which the Mass is said in the 
absence of the corpse on the day following the receipt of notice of 
death. It is highly questionable whether such an indirect applica- 
tion would be justified. It is one thing to permit the celebration of 
a funeral Mass in the presence of the corpse and quite another to 
allow, in the absence of the corpse, the giving of the absolution on 
a day on which it cannot be given. 

One should conclude, therefore, that the pastor in the case would 
be properly advised to avoid a repetition of the procedure adopted 
by him in this instance. 


SAMPLE FORM OF WILL OF A PRIEST? 


Witt? or THE REVEREND 


5 Cf. S.R.C., decr. 1 maii 1942—AAS, XXXIV (1942), 205; Bouscaren, The 
Canon Law Digest, II, 349, 350. Cf. Additiones et Variationes in Rubricis 
Missalis, tit. III, nn. 4, 6. 


1 Prepared by Rev. Kenneth R. O’Brien and Daniel E. O’Brien. 

The making and execution of a will of a layman cannot be safely entrusted 
to any one but a competent and reputable attorney-at-law. The will of a 
priest requires not only one skilled in the secular law of the place but also 
one skilled in Canon Law. This sample form of a will for a priest is to assist 
attorneys in complying with the provisions of Canon Law. 

This document deals only with the wills of diocesan priests. It does not 
treat of wills of religious, such as Jesuits and others, in whose cases wills are 
normally required by rule before ordination, and after ordination such priests, 
by virtue of vows of poverty or otherwise, rarely acquire estates. 


2“ Although no law of justice requires it, nevertheless the spirit of the 
Gospels and Christian Charity demand that priests contribute to the advance- 
ment of religion out of their worldly goods, and that on their death they 
dispose of at least part of their estate for the same purpose. Not rarely, 
however, from forgetfulness or neglect, neither the Church, nor the poor are 
remembered by dying priests; indeed it has even happened that some priests 
have intermingled property of the Church and Pious Causes with their own 
to such an extent that they have permitted their heirs to become rich with 
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In the name of the Holy Trinity, Amen: 


I, Reverend ——_—_——_——__, hereby make my will. 
As a cleric in Major Orders of the Roman Catholic Church and in 
obedience to the laws of my Church I am not married. I am in- 
cardinated in the Roman Catholic Diocese of 


I am a resident of ——————————_, County of ——---__, 
in the State of ——————————._I was ordained to the priest- 
hood on ————————,, 19. _ I am  (assistant-pastor) (pastor) 
of ——————_- Chureh, in ————————_,, ————___.. 


My only heirs-at-law are ; 


: 7 

By this will I intend to dispose of all my property. The Roman 
Catholic Priesthood, not being a profession for gain, I ordinarily 
would have no substantial amount of property to dispose of by will. 
However, as a result of gifts from relatives and friends, and of con- 
tingent reserves set apart from church allowances of every kind and 
description for my support, after expenditures for my living and 
charitable uses, I find that I am such an owner of property that I 
must make a will. 

I consider it of prime importance that I leave no unfulfilled Mass 
Intentions not adequately provided for. Therefore, before my ex- 
ecutor begins the administration of my estate, and within seven 
days of my death, I request that the Chancellor of the Diocese of 
—____—_—————, personally or through his delegate, examine 
my Mass Intention Book, determine from the Mass [Intentions re- 


consequent scandal to the faithful and both spiritual and temporal damage 
to religion. Every priest, therefore . . . should make a will valid at the civil 
law ... not postponing it until his deathbed, for this among other reasons, 
that the civil law does not recognize bequests for charity unless executed two 
months before death (cf. footnote 6, infra). It pertains to the prudent judg- 
ment of a confessor dealing with a sick priest to see to this matter before 
hearing the dying priest’s sacramental confession. It is especially desirable 
that at least one priest, known for his zeal and prudence, be made executor 
of such a will.”—III Plenary Council of Baltimore, Decree n. 277. (Transla- 
tion and the italics by the writers.) 

Diocesan statutes throughout the United States add to the force of this 
binding decree of the III Plenary Council of Baltimore. Compare Statute 
204 of the Statutes of the Archdiocese of Los Angeles: “ All clerics should 
duly execute in legal form a will of what property they now have or may 
acquire in the future, designating as the executor thereof a priest, who is also 
to examine writings, letters and similar matters, and especially things per- 
taining to conscience.” 
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corded therein which have not been satisfied, take from my cash 
funds the corresponding Mass stipends, which by both Canon Law? 
and Common Law do not belong to me and therefore are not to be 
administered as part of the assets of my estate, and deliver as soon 
as possible said Mass stipends, with proper notations as to the corre- 
sponding obligations to have Masses said and applied in accordance 
with the requests of the donors of the Mass stipends, to one or more 
priests who will satisfy my unfulfilled obligations. 


INVENTORY oF My Property ® 
At the present time I own the following property: 


This property, and whatever else I may own at the time of my 
death, I give, devise, and bequeath, as follows: 


I 


(In this portion of his will, the priest may give some of his prop- 
erty to his parents, or others, especially if the priest inherited the 
property, or acquired it from other than Church sources.) 


II 


With a deep sense of gratitude to Almighty God for His goodness 
and generosity to me, I desire that whatever (else) I own that has 
come to me by reason of my priesthood be given to charity.® 


3 Cf, O’Brien and O’Brien, “Canon 829 Does Not Modify the Gift on Con- 
dition Precedent of a Mass Stipend ””—Tue Jurist, IV (1944), 183; and Ken- 
neth R. O’Brien, “ Taxing Mass Stipends or Offerings by Legacy ”—Homiletic 
and Pastoral Review, XLIV (1943), 98. 


4 (Cf. Kenneth R. O’Brien, “ The Parish Priest and the Federal Income Tax 
under the Revenue Act of 1942 ”—Tue Jurist, III (1943), 129. 


5 See: canons 1299 and 1300. Attention is particularly called to the require- 
ment of canon 1300 that every pastor, as well as bishops, is obliged to make 
an accurate inventory of the sacred furnishings or sacred utensils in his pos- 
session, clearly designating those which he did not acquire by church funds, 
but either bought with his own money or received as personal gifts; otherwise 
Church law presumes that they were acquired by church funds and are not 
part of the deceased priest’s estate. 


6 “In some States there are statutes limiting the proportion of a testator’s 
estate which can be devised or bequeathed for charitable purposes. The per- 
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A 


I own many books and personal notes acquired in the furtherance 
of my theological studies as seminarian and priest. I give to the 


missible maximum varies in different States: in some it is one-half, in some 
one-third, and in some one-fourth .. .”—Restatement of Trusts (American 
Law Institute, 1935), Section 362 (b). 

In note 2 of Section 362.4 of Scott, Trusts (1939), it is said: Such statutes 
have been enacted in California (one-third if testator leaves legal heirs) ; 
Georgia (one-third if testator leaves wife or child or descendants of child) ; 
Idaho (one-third if testator leaves lineal descendants); Iowa (one-fourth if 
testator leaves a spouse, child, child of a deceased child, or parent); New 
York (one-half if testator leaves spouse, child or descendant or parent). 

“Tn some States there are statutes which provide that no devise or bequest 
for a charitable purpose shall be valid if the will is executed within a certain 
time prior to the death of the testator. The period varies in different States; 
in some it is thirty days, in some ninety days, in some one year. . .”— 
Restatement of Trusts, Section 362 (c). 

In note 1 of Section 362.4 Scott says: Such statutes have been enacted in 
California (thirty days) ; District of Columbia (one calendar month) ; Georgia 
(ninety days); Idaho (thirty days); Montana (thirty days, where testator 
bequeaths more than one-third of the estate for charitable purposes); Ohio 
(one year); Pennsylvania (thirty days). 

“In the United States there are statutes in some States restricting the 
amount of property, real or personal, which may be held by a charitable 
corporation .. .”—Restatement of Trusts, Section 362 (c), Special Noite. 

In note 38 of Section 362.4 Scott says: Such statutes have been enacted in 
California, Montana, New York, North Dakota, Oklahoma, South Dakota and 
Utah. 


Scott’s 1946 Supplement brings his notes down to that year, and he records 
under notes 1 and 2 changes in the constitution and laws of Mississippi, and 
changes in the laws of Pennsylvania and Florida, and under note 3 changes 
in the laws of Kansas. 

Attorneys should carefully study the laws of their own States each time 
they draw wills incorporating provisions for gifts for charitable uses. 

Cf. O’Brien and O’Brien, “ Gifts for Masses Are Restricted by State Statutes 
and Church Laws”—Southern California Law Review, XVII (1944), 144; 
O’Brien and O’Brien, “Why Pennsylvania Restricts Gifts for Masses ”— 
Dickinson Law Review, XLVII (1944), 179; O’Brien and O’Brien, “ How New 
York Restricts Gifts for Masses”—Fordham Law Review, XTII (1944), 175. 

Though the three articles just cited deal specifically with restrictions on 
gifts for Masses, nevertheless, as gifts for Masses are for a charitable use, the 
articles illustrate the scope of the statutory restriction of all gifts for charita- 


ble uses in California, Pennsylvania, New York, and States with similar 
statutes. 
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Chancellor’ of the Roman Catholic Diocese of ————______., 
personally or through his delegate, the power to make gifts of such 
portions of my library as he may determine, to any donee or donees 
of his selection, but preferably to any of my heirs-at-law who may 
so request of the Chancellor in writing within three months of my 


decease. The remaining part of my library, I give to the Diocese 
of 


B 


As a priest, I have acquired articles distinctly characteristic of 
the Roman Catholic Priesthood. Such articles include, but are not 
limited to, as examples, my chalice, pyx, oil-stocks, sacred furnish- 
ings, breviaries and vestments. I also give to the Chancellor ® of 
the Roman Catholic Diocese of ——_________, personally or 
through his delegate, the power to make gifts of such articles dis- 
tinetly characteristic of the Roman Catholic Priesthood to any 
donee or donees of his choice, but preferably to any of my heirs- 
at-law who may so request of the Chancellor in writing within three 
months of my decease, provided that the provisions of Canon Law 
and the Statutes of the Diocese so permit. The remaining part I 
give to the Roman Catholic Diocese of —--_---——_——_, to be 
retained or disposed of at the discretion of the Most Reverend 
Bishop. It is my intention that the provisions of Canon Law and 
the Diocesan Statutes shall be most carefully observed in respect to 
all such articles distinctly characteristic of the priesthood which I 
now own or may hereafter acquire or possess. In the administra- 
tion of this paragraph of my will, I desire that the Chancellor of the 
said Diocese of ——————-———- shall have full authority in carry- 
ing out my wishes and that the Ordinary’s interpretations of the 
pertinent provisions of the said Canon Law and of the said Dioc- 
esan Statutes shall be conclusive. 


7 Optional: I give to my fellow-priest, the Reverend ——___________, 
or, in the event that he predecease me, to the Reverend —__________-, 
“the power to make gifts, etc.” 

8 Optional: I give to my fellow-priest, the Reverend —___________, 
or, in the event that he predecease me, to the Reverend —___________,, 
“the power to make gifts, etc.” 
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C. 
BEQUEST FOR MASSES 


With thanks to Almighty God for the many graces and favors 
that He has given me throughout my life, particularly for the in- 
estimable grace of being permitted to serve Him in the priesthood, 
I give to the Roman Catholic Bishop of -------——, as donee 
of a power to make gifts to priests on condition precedent that they 
say and apply Masses in accordance with my intention, the sum of 
$————_, to procure the celebration and application of Masses for 
the souls of ——————————- (my grandparents, parents, and my- 
self). I desire that the stipend for these Masses shall be double the 
amount provided for in the Statutes of the Diocese of 
for a low Mass celebrated and applied at the convenience of the 
celebrant. I do not intend to create a trust,® charitable or private, 
by this provision of my will. It is my intention merely to make the 
Bishop a donee of power, at Common Law, as he is at Canon Law, 
to make gifts of Mass stipends. 


D 


(OPTIONAL Prous FOUNDATION FOR Massms FoR GIFTS 

oF $1,000 on More) 7° 
I give, devise and bequeath to —----———————___, an ecclesi- 
astical moral (juridical) person, and request that a Pious Founda- 
tion for Masses be established, to be known as THE REVEREND 
PIOUS FOUNDATION (THE JOHN BROWN 
AND MARY BROWN PIOUS FOUNDATION, in memory of my 
parents), with the obligation incumbent on the proper ecclesiastical 
moral person to arrange for the saying and the application of so 
many Masses for the repose of the soul of ——————————- (for 
the repose of my soul) each year for a period of (fifteen) 
years as will be equal to the quotient arrived at by dividing 


9Cf. Kenneth R. O’Brien, “ Bequests for Masses Rarely Create Charitable 
Trusts ”»—Tup Jurist, III (1943), 416. 


10 Cf. Kenneth R. O’Brien, “ Foundations for Masses Should Never Create 
Trusts”—Tue Jurist, IV (1944), 284. Preliminary to making provisions for 
Pious Foundations in his will, a priest should confer with his own Chancery 


Office in order to comply more effectually with his Bishop’s wishes in these 
matters. 
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(twenty) percent of the income from said gift by a divisor equal to 
twice the diocesan statutory Mass stipend for the saying and appli- 
cation of a low Mass, these yearly Masses to be said at the conven- 
ience of the priest-celebrant. The remaining (eighty) per- 
cent of the income is to go to the said ecclesiastical moral person, 
the said —--—_______, without restriction, and for its general 
uses. The obligation under this Pious Foundation is to cease on the 
expiration of (fifteen) years from the date of my death, and 
at that time the principal and accrued income is to go to the said 
ecclesiastical moral person without restriction for its general uses, 
free from any obligation hereunder. 

I give to the Bishop of the Diocese of —--_————— the power 
to reduce the number of Masses to be celebrated in proportion to 
any decrease in the income, without being required to obtain per- 
mission therefor from the Apostolic See. He shall also have power 
to authorize, at his uncontrolled discretion, any changes in the ad- 
ministration of the Foundation consistent with the proper manage- 
ment thereof, including, but not limited to, as examples, time, place, 
and celebrant of the Masses. I do not intend to create a Common 
Law trust. The gift I make to the said ecclesiastical moral person 
is an outright one. There is to be no equitable charge against the 
principal. I assume that in the event that the secular courts should 
take jurisdiction of this gift on the ground that property rights are. 
involved, they would declare that an equitable charge against the 
income had been created as a security for the performance of the 
obligation to have the Masses said and applied as requested. I do 
not intend more than this. It is my intention that the gift shall 
impose no personal responsibility upon the ecclesiastical moral per- 
son, or the bishop, individually, as corporation sole, or otherwise. 


E 
(The priest may here make devises and bequests, outright gifts, 
to additional charities of his own choosing.) 
F 


Tue Resiwvue or My Estate 14 


I give, devise and bequeath the residue of my estate to the 
Roman Catholic Bishopric of -----—-——, as an ecclesiastical 


11 At this point attorneys should refer to the provisions of footnote 6 supra. 
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moral (juridical) person, and not to the incumbent in his individual 
capacity, but to him as a legal entity. 

I appoint as executor hereof the Bishop of the Diocese of 

I direct that my executor be not required to 
give bond, or surety on bond, as executor. I authorize my executor 
to sell, lease, or mortgage the whole or any part of my estate at 
either public or private sale, with or without notice, but subject to 
such confirmation as may be provided for by law. I beg God’s 
blessings on the faithful executor of this my last will. 

I humbly ask pardon of God for my failings and weaknesses and 
beg His Divine mercy for my soul. I humbly ask the forgiveness 
of all whom I have injured or offended, as I freely forgive all who 
have ever offended or injured me. I beg the prayers of priests and 
people for the happy repose of my soul. 

In Witness WHEREOF I have hereunto set my hand this 
day of ————————_, 19, at —--__—_____"—_ in the 
State of ———_________—_ 


(Signed) 


The foregoing will consisting of 
signed by the testator, the Reverend WH 
was subscribed on the date thereof by the testator, the Reverend 
—____—_—_—_————_,, and at the time of subscription was 
declared by him to be his last will. Said subscription and declara- 
tion were made in our presence, all present at the same time, and 
we, at his request, and in his presence, and in the presence of each 
other, have signed said will as witnesses thereto. 
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article by O’Brien and O’Brien, “ Mass Stipends Not Subject to Federal Gift 
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Becreves and Derisions 


CANONICAL 


MOTU PROPRIO} 
ABROGATUR ALTERUM COMMA PARAGRAPHI SECUNDAE CAN. 1099 


PIUS PP. XII 


Decretum Ne temere, decessoris Nostri fel. rec. Pii X iussu latum, 
statuerat (art. XI) omnes in Ecclesia catholica baptizatos, etiamsi ab 
eadem postea defecissent, teneri ad servandam matrimonii formam 
in Concilio Tridentino definitam. 

Verum ne irrita evaderent matrimonia eorum qui, ab acatholicis 
nati et in Ecclesia catholica baptizati, ab infantili aetate in haeresi 
vel schismate aut infidelitate vel sine ulla religione adolevissent, in 
Codice Iuris Canonici statutum fuit huiusmodi baptizatos non 
teneri ad canonicam matrimonii formam servandam. 

At experientia triginta annorum satis docuit exemptionem a ser- 
vanda canonica matrimonii forma, huiusmodi in Ecclesiae catholica 
baptizatis concessam, bono animarum haud emolumento fuisse, 
immo in solutione casuum saepe saepius difficultates multiplicasse; 
quamobrem Nobis visum est expedire ut memorata exemptio 
revocetur. 

Et ideo Nos, auditis Emis ac Revmis Patribus Supremae S. Con- 
gregationis S. Officii, Motu Proprio ac de plenitudine Apostolicae 
potestatis, decernimus ac statuimus omnes in Ecclesia catholica 
baptizatos teneri ad canonicam matrimonii formam servandam; 
abrogamus itaque alterum comma paragraphi secundae can. 1099, 
et iubemus ut verba item ab acatholicis natt, etsi in Ecclesia catho- 
lica baptizati, qui ab infantili aetate in haeresi vel schismate aut 
infidelitate aut sine ulla religione adoleverunt, quoties cum parte 
acatholica contraxerint ex can. 1099 expungantur. 

Hac autem arrepta occasione, Missionarios ceterosque Sacerdotes 
admonemus ut iidem praescripta canonum 750-751 sancte servent. 


1A 4S, XL (1948), 305. 
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Mandamus igitur ut hae Litterae Apostolicae Motu Proprio datae 
in Acta Apostolicae Sedis referantur, ac statuimus ut, quae in iisdem 
iussa sunt, vim suam exserant a die 1 Ianuarii anni MCMXLIX. 

Contrariis quibuslibet non obstantibus, etiam peculiari mentione 
dignis. 

Datum ex Arce Gandulphi, prope Romam, die 1 mensis Augusti, 
in festo S. Petri in Vinculis, anno MCMXLVIII, Pontificatus Nostri 
decimo. 


PONTIFICIA COMMISSIO 
AD CODICIS CANONES AUTHENTICE INTERPRETANDOS 


RESPONSA AD PROPOSITA DUBIA? 
Emi Patres Pontificiae Commissionis ad Codicis canones authen- 
tice interpretandos, propositis in plenario coetu quae sequuntur 
dubiis, responderi mandarunt ut infra ad singula: 


I—De forma celebrationis matrimonit 
D. An per praescriptum can. 1097 § 2, in fine, derogetur canoni 
1099 § 1, n. 3. 
R. Negative. 


II—De dispensatione ab impedimentis matrimonialibus 


D. Utrum can. 1052 ita intelligendus sit ut dispensatio impetrata 
pro certo et determinato impedimento valeat etiam pro alio impedi- 
mento elusdem speciei in aequali vel inferiori gradu, quod in sup- 
plici libello bona vel mala fide reticitum fuerit; an potius ita tantum 
ut dispensatio ab impedimento expresso non vitietur per reticentiam 
alius impedimenti eiusdem speciei in aequali vel inferiori gradu. 

R. Affirmative ad primam partem, negative ad secundam. 

Datum Romae, e Civitate Vaticana, die 8 m. Iulio a. 1948. 

M. Carp. Masstm1, Praeses 
L. FS. 


A. Coussa, Ordinis Basilianorum Aleppen., a Secretis 


* * * * 7. 


1 AAS, XL (1948), 386. 
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SACRA CONGREGATIO PRO ECCLESIA ORIENTALI 


DECRETUM ! 


DE SACRAMENTO CONFIRMATIONIS ADMINISTRANDO ETIAM FIDELIBUS 
ORIENTALIUM RITUUM A PRESBYTERIS LATINI RITUS, QUI HOC 
INDULTO GAUDEANT PRO FIDELIBUS SUI RITUS 


Cum, ex can. 782 § 4 C.L.C., presbyter Latini ritus, cui vi indulti 
competat facultas conferendi Sacramentum Confirmationis, illud 
valide conferre valeat solis fidelibus sui ritus “ nisi in indulto aliud 
expresse cautum fuerit’; cumque, post primum et alterum universi 
terrarum orbis luctuosissimum bellum, permulti Orientalium rituum 
fideles in regionibus Latini ritus dispersi commorentur, qui quidem 
a presbyteris Latini ritus administrantur ac in eiusdem ritus usu 
adolescunt, ita ut saepenumero ad eumdem se pertinere putent, vel 
ad quem ritum reapse pertineant ignorent, non raro eiusdem Sacra- 
menti collatio invaliditatis periculo exponebatur; idque praesertim 
in regionibus quibusdam, in quibus iidem locorum Ordinarii praedic- 
tum indultum presbyteris, curam animarum:habentibus, concedunt. 

Quod periculum magis profecto patuit post editum, die 14 mensis 
Septembris a. 1946, a S. Congregatione de Disciplina Sacramen- 
torum Decretum “ De Confirmatione administranda lis qui, ex gravi 
morbo, in mortis periculo sunt constituti ”. 

Quapropter, Sacra haec Congregatio pro Ecclesia Orientali, con- 
silio inito cum Sacra Congregatione de Disciplina Sacramentorum, 
ut bono spirituali fidelium rituum Orientalium, extra proprium terri- 
torium sub iurisdictione Ordinarii Latini ritus degentium, necnon 
reverentiae Sacramentis debitae rite consuleret, necessarium duxit 
SSmum D.N. Pium Div. Prov. Pp. XII suppliciter exorare ut, 
quoties Latini ritus presbyteri, vi legitimi indulti, Confirmationis 
Sacramentum valide et licite administrare possunt fidelibus proprii 
ritus, idem—dummodo constet ipsum immediate post Baptismum, 
uti mos est, iam non fuisse conlatum—conferre valeant fidelibus 
quoque rituum Orientalium, quorum spiritualis cura ipsis commissa 
permaneat, ad normam Constitutionis Apostolicae Orientaliwm 
Dignitas diei 30 mensis Novembris a. 1894, art. 9, quae statuit: 
“ quicumque Orientalis extra patriarchale territorium commorans, 
sub administratione sit cleri latini”. 


1 AAS, XL (1948), 422. 
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Eadem, uti patet, valere pariter dicenda sunt quoties Confirma- 
tionis Sacramentum conferri possit ad normam memorati Decreti S. 
Congregationis de Disciplina Sacramentorum. 

Quas preces, per infrascriptum Cardinalem huius Sacrae Congre- 
gationis pro Ecclesia Orientali a Secretis, in Audientia diei 28 mensis 
Februarii nuper elapsi, Summo Pontifici humiliter relatas, Sanctitas 
Sua benigne dignatus est adprobare; simulque iussit id publici iuris 
fieri praesenti Decreto. 

Datum Romae, ex Aedibus Sacrae Congregationis pro Ecclesia 
Orientali, die 12 mensis Maii an. 1948. 

E. Carp. TIssERANT, Ep. Portuen. et S. Rufinae, a Secretis 
L. 8. 
I. Rosso, Substitutus 


* * * * = 


SACRA _CONGREGATIO RITUUM 
DECLARATIO ? 


In bina illa precatione qua sancta Mater Ecclesia in orationibus 
sollemnibus feriae sextae in Parasceve etiam pro populo hebraico 
Dei misericordiam implorat, haec verba occurrunt: “ perfidi iudaei”’, 
et “iudaica perfidia”’. Porro quaesitum est de vero sensu istius 
locutionis latinae, praesertim cum in variis translationibus, ad usum 
fidelium in linguas vulgares factis, illa verba expressa fuerint locu- 
tionibus quae auribus istius populi offensivae videantur. 

Sacra haec Congregatio, de re interrogata, haec tantum declarare 
censuit: “ Non improbari, in translationibus in linguas vulgares, 
locutiones quarum sensus sit: ‘ infidelitas, infideles in credendo’”. 

Romae, die 10 Iunii 1948. 

*r C. Carp. Miscara, Episc. Veliternus, Praefectus 
L. iS. 


*k A. Cantnct, Archiep. Seleuc., Secretarius 


1 AAS, XL (1948), 342. 
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SACRA CONGREGATIO DE RELIGIOSIS 


DECRETUM ! 


DE QUINQUENNALI RELATIONE A RELIGIONIBUS, A SOCIETATIBUS VITAR 
COMMUNIS ET AB INSTITUTIS SAECULARIBUS FACIENDA 


Cum, transactis iam viginti quinque et amplius annis a publica- 
tione Decreti Sancitwm est, sub die 8 Martii 1922.2 quo ordinabatur 
relatio quinquennalis a Supremis Religionum Moderatoribus ad 
Sanctam Sedem mittenda (ce. 510), experientia clare docuerit quae- 
nam ex ibi praescriptis confirmanda definitive videantur, quaenam 
illis addenda, quaenam autem demenda aut corrigenda sint, prout a 
dicto Decreto iam innuebatur, Sacra Congregatio Negotiis Reli- 
giosorum Sodalium praeposita in coetu plenario Eminentissimorum 
Patrum diei 4 Iulii 1947, quae sequuntur statuenda decrevit: 


I. Ad normam Codicis (can. 510) Abbas Primas, Abbas Superior 
Congregationis monasticae (can. 488, 8), Moderator Supremus 
cuiusvis Religionis et Societatis vitae communis absque votis publi- 
cis (can. 675) pariterque Moderator Supremus Instituti saecularis 
iuris pontificii et Praeses cuiuscumque Foederationis domorum Re- 
ligionum, Societatum in communi viventium vel Institutorum 
saecularium, ipsisque deficientibus vel impeditis, eorumdem Vicarii 
(can. 488, 8°), quinto quoque anno relationem de statu Religionis, 
Societatis, Instituti, vel Foederationis ad Sanctam Sedem, scilicet ad 
hance Sacram Congregationem Negotiis Religiosorum praepositam, 
mittant, etiamsi annus quo exhibenda relatione assignatus, ex toto 
vel ex parte, in primum biennium ab inito regimine inciderit. 

II. Quinquennia sint fixa et omnibus, uti supra (n. I), communia, 
ipsaque a die prima Ianuarii 1923 computari pergent. 

III. In relationibus exhibendis ordo, prout sequitur, servetur: 

_1° Ex Religionibus, Societatibus vitae communis, Institutis saecu- 
laribus ac Foederationibus iuris pontificii virorum relationem 
mittent: 

primo quinquennii anno: Canonici Regulares, Monachi, et 
Ordines militares; 

secundo anno: Mendicantes et Clerici ceterique Regulares; 

tertio anno: Congregationes clericales; 


1 AAS, XL (1948), 378. 
2 AAS, XIV (1922), 161. 
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quarto anno: Congregationes laicales; 
quinto anno: Societates vitae communis, Instituta saecularia 
et Foederationes. 


2° Ex Religionibus, Societatibus vitae communis, Institutis saecu- 
laribus et Foederationibus iuris pontificii mulierum, habito respectu 
ad regionem in qua de iure domus princeps exstat, relationem 
mittent: 
primo quinquennii anno: Superiorissae Religionum ex Italia, 
Hispania et Lusitania; 
secundo anno: Superiorissae Religionum ex Gallia, Belgio, 
Hollandia, Anglia et Hibernia; 
tertio anno: Superiorissae Religionum ex reliquis Europae 
regionibus; 
quarto anno: Superiorissae Religionum ex Americae regioni- 
bus; 
quinto anno: Superiorissae Religionum ex aliis orbis partibus 
et insuper Superiorissae Societatum vitae communis, Insti- 
tutorum saecularium et Foederationum totius mundi. 


IV. Ut Sacra Congregatio necessarias ipsasque certas et authen- 
ticas notitias sibi comparare valeat illorum omnium Monasteriorum 
domorumque sui iuris, virorum et mulierum, iuris pontificii quae ad 
quinquennalem relationem transmittendam ex can. 510 non obli- 
gantur, necnon Congregationum, Societatum vitae communis et 
Institutorum saecularium iuris dioecesani haee observanda sunt: 


1° Superiores maiores Monasteriorum seu domorum sui iuris 
virorum quae, etsi iuris pontificii, nee ad Congregationem monasti- 
cam pertinent nec foederata aliis sint, tempore et ordine supra defi- 
nitis (n. III, 1°), summariam quinquenii relationem ab ipsis et a 
propriis Consiliariis subscriptam Ordinario loci deferent. Ordi- 
narius autem exemplar relationis a se subsignatum, propriis, si casus 
ferat, additis animadversionibus, ad Sacram Congrepationent intra 
annum ipsum quo relatio facta est transmittere sataget. 


2° Superiorissae maiores Monasteriorum Monialium cum proprio 
Consilio, iuxta ordinem supra (n. III, 2°), pro Generalibus Modera- 
tricibus statutum, brevem ac concinnam relationem quinquennii ab 
omnibus subscriptam Ordinario loci, si Moniales eidem subiectae 
sint, secus Superiori Regulari mittant. Ordinarius loci vel Praelatus 
regularis relationis exemplar, a se subsignatum, propriisque, si res 
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ferat, animadversionibus additis, ad Sacram Congregationem intra 
annum ipsum quo relatio exarata fuit diligenter transmittendam 
curabit. 

3° Moderatores Supremi Congregationum, Societatum vitae com- 
munis et Institutorum saecularium iuris dioecesani relationem quin- 
quennalem a se et a proprio Consilio subsignatam Ordinario loci in 
quo Domus princeps invenitur tempore et ordine supra (n. III, 1° 
et 2°) statutis exhibeant. Hance relationem Ordinarius loci aliarum 
Domorum Ordinariis communicare non omittat eiusque exemplar a 
se subsignatum et, proprio aliorumque Ordinariorum circa Congre- 
gationem, Societatem vel Institutum saeculare addito iudicio, ad 
hance Sacram Congregationem intra ipsum annum transmittat. 

4° Domus religiosae sui iuris et autonomae domusque Societatis 
sine votis vel Instituti saecularis, quae in Foederationem non co- 
adunantur, sive iuris dioecesani sint sive iuris pontificii, ordine 
supra (n. III, 1° et 2°) definito, summariam quinquennii relationem 
deferent Ordinario loci. Ordinarius autem eiusdem relationis exem- 
plar, a se subscriptum ac propriis, si casus ferat, additis animad- 
versionibus ad Sacram Congregationem pariter intra ipsum annum 
transmittat. 

V. In exarandis relationibus omnes Religiones, Congregationes 
monasticae, Societates vitae communis, Instituta saecularia et 
Foederationes iuris pontificii, etsi exemptione fruantur, adamussim 
elenchum quaestionum, qui a Sacra Congregatione proponetur ac 
directo eisdem communicabitur, sequantur. , 

Monasteria Monialium, Domus autonomae Religionum, Socie- 
tatum vel Institutorum saecularium iuris pontificii, Congregationes, 
Societates atque Instituta saecularia iuris dioecesani breviores pro 
ipsis probandas formulas adhibeant. 

VI. Responsa propositis quaestionibus danda, onerata pro rei 
gravitate conscientia, sincera semper sint atque, accuratis prae- 
missis informationibus, pro viribus completa. Si in illis quae 
necessaria videntur deficiant vel responsa incerta vel parum secura 
appareant, Sacra Congregatio ex officio, prout opportunum iudi- 
caverit, non exclusis, si opus sit, immediate ab ipsa factis investi- 
gationibus, ea complenda curabit. 

VIL. Relatio, antequam a Superiore et a singulis Consiliariis seu 
Assistentibus ex officio subsignetur, praevio maturo, personali ac 
collectivo examini subiicienda est. 
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In mulierum Religionibus, Societatibus vitae communis, Institutis 
saecularibus ac Foederationibus iuris pontificii Moderatrix suprema 
relationem, a se et a suo Consilio subscriptam, Ordinario loci Domus 
generalitiae transmittat, ut ipse, ad normam iuris (can. 510) eidem 
relationi subscribere valeat; relationem ab Ordinario loci subsigna- 
tam Moderatrix generalis ad hanc Sacram Congregationem remit- 
tendam tempestive curabit. 

VIII. Si quis vero ex Superioribus vel Consiliariis, quibus onus 
incumbit subscribendi relationi, aliquid non parvi momenti eidem 
obiiciendum habeat, quod suo voto modificare non potuit, vel ali- 
quid circa ipsam quoquo modo Sacrae Congregationi significandum 
putaverit, id per privatas litteras praestare poterit et, iuxta casus, 
ex conscientiae officio ad id tenebitur. Verumtamen memor sit ipse 
conditionis suae et probe sciat conscientiam suam graviter oneratam 
iri, si quid a veritate alienum secretis his litteris exponere prae- 
sumpserit. 

IX. Sub cuiusque anni exitu omnes sive iuris dioecesani sive 
pontificii, tam Religiones, quam Societates vitae communis et Insti- 
tuta saecularia ac Foederationes prospectus annuos iuxta schemata 
in formulis a Sacra Congregatione exarandis ac communicandis 
contenta, praecipuorum quod ad statum personarum, operum ali- 
orumve quae sive Sacrae Congregationis sive Superiorum magis 
interesse videntur, directo Sacrae Congregationi de Religiosis trans- 
mittant. 


Sanctissimus Dominus Noster Pius Pp. XII, in Audientia habita 
ab infrascripto Secretario Sacrae Congregationis de Religiosis, die 
9 Iulii 1947, praesentis Decreti tenorem approbavit et ab omnibus 
servari et publici iuris fieri mandavit, contrariis quibuscumque non 
obstantibus. 

+k Fr. L. H. Paserro, Secretarius 


* * * * * 


RELIGION AND CITIZENSHIP * 


*The following paragraphs of the text constitute the latter half of the 
Statement of the Hierarchy of the United States entitled The Christian in 
Action. The first half read as follows. 


Human life centers in God. The failure to center life in God is secular- 
ism—which, as we pointed out last year, is the most deadly menace to our 
Christian and American way of living. We shall not successfully combat this 
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The inroads of secularism in civil life are a challenge to the 
Christian citizen—and indeed to every citizen with definite religious 
convictions. The essential connection between religion and good 
citizenship is deep in our American tradition. Those who took the 
lead in establishing our independence and framing our Constitution 
were firm and explicit in the conviction that religion and morality 
are the strong supports of national well-being, that national morality 
can not long prevail in the absence of religious principle, and that 
impartial encouragement of religious influence on its citizens is a 
proper and practical function of good government. This American 
tradition clearly envisioned the school as the meeting place of these 
helpful interacting influences. The third article of the Northwest 
Ordinance passed by Congress in 1787, re-enacted in 1790, and in- 
cluded in the Constitutions of many States enjoins: “ Religion, 
morality and knowledge being necessary to good citizenship and the 
happiness of mankind, schools and the means of education shall 
forever be encouraged.” This is our authentic American tradition 
on the philosophy of education for citizenship. 


evil merely by defining and condemning it. Constructive effort is called for 
to counteract this corrosive influence in every phase of life where individual 
attitudes are a determining factor—in the home, in the school, at work, and in 
civil polity. For as man is, so ultimately are all the institutions of human 
society. 

To combat secularism, the individual Christian must get the full vision of 
Christian truth. It is not divisible. One cannot pick and choose from -it. 
Hither it is accepted as a whole or it counts for little in real life. When the 
Christian does get this full vision, he becomes enthusiastic in trying to share 
it with the world about him. It is a wonderful vision which gives new mean-~ 
ing to human life and an impelling urge to selfless action. The sorry fact is 
that many, very many Christians, see this vision only dimly and vaguely and 
miss its impact on reality. They hold themselves to be Christians and are 
accepted as Christians, but they have never been thrilled by the glory of the 
truth of Christ in action. By their apathy they actually abet those who work 
for destruction and chaos. They criticize and even deplore the decay of 
morality and the spread of corruption in public life, but they feel no obliga- 
tion to do anything about it. They simply do not realize that the great 
wonder of Divine Love is that it brings the Divine into human life and that 
godliness in living is giving self to God. The great Christian paradox is that 
to find you must lose, to get you must give. Much of the confusion and 
chaos about us is attributable more directly to the inaction of Christians than 
to the effectiveness of the feverish efforts of the destroyers. The destroyers 
are definitely a minority, and yet the work of destruction goes on. The crisis 
is at hand. Today every Christian must face the full Christian vision and 
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In the field of law our history reveals the same fundamental con- 
nection between religion and citizenship. It is through law that 
government exercises control over its citizens for the common good 
and establishes a balance between their rights and duties. The 
American concept of government and law started with the recogni- 
tion that man’s inalienable rights—which it is the function of gov- 
ernment to protect—derive from God, his Creator. It thus bases 
human law, which deals with man’s rights and their correlative 
duties in society, on foundations that are definitely religious, on 
principles that emerge from the definite view of man as a creature 
of God. This view of man anchors human law to the natural law, 
which is the moral law of God made clear to us through the judg- 
ments of human reason and the dictates of conscience. The natural 
law, as an outstanding modern legal commentator has written, “ is 
binding over all the globe, in all countries and at all times; no 
human laws are of any validity if contrary to this.’ Thus human 
law is essentially an ordinance of reason, not merely a dictate of 
will on the part of the state. In our authentic American tradition 
this is the accepted philosophy of law. 


with no thought of compromise must seek vigorously to live it. Every day 
he must ask himself: What am I doing to build a Christian world? No 
matter what his condition or state, there is much that he can do. The recon- 
struction must start with the individual. He must be vigorously Christian in 
thought and in action—in the home, in the training of his children, in his 
office or workshop, and in his community. 

In the full Christian vision, there is the Divine ideal of the home—the basic 
social institution. It is not enough to profess the Christian truths of the 
stability and sanctity of the marriage bond and to keep in mind the purposes 
of marriage. The Christian must make his home holy. It remained for 
modern history to record the first experiment in secularizing the home, an 
experiment which is at the root of so many of our greatest social evils. The 
Christian home must realize the Christian ideal. The whole atmosphere of 
the home must be impregnated with genuine Christian living. The domestic 
virtues must be practiced, and family prayer made a daily exercise. It is in 
the home that the children learn their responsibility to God and in this re- 
sponsibility their duty to others. The home is the child’s first school, in which 
he is taught to make the vision of Christian truth the inspiration of all liy- 
ing. We strongly commend organized effort to make the home more truly 
Christian. Our Catholic Family Life Bureau plans and offers programs which 
make for a veritable apostolate of the Catholic home. It is gratifying to see 
the use that is being made of these programs by our Catholic lay organiza- 
tions and the spread of this work in our dioceses. These activities serve as a 
powerful antidote to the venom of secularism and withstand its withering 
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On this basically religious tradition concerning the preparation 
of the citizen through education and the direction of the citizen 
through law, secularism has in the past century exercised a cor- 
rosive influence. It has banned religion from tax-supported educa- 
tion and is now bent on destroying all cooperation between govern- 
ment and organized religion in the training of our future citizens. 
It has undermined the religious foundations of law in the minds of 
many men in the legal profession and has predisposed them to 
accept the legalistic tyranny of the omnipotent state. It has cleverly 
exploited, to the detriment of religion and good citizenship, the deli- 
cate problem of cooperation between Church and State in a country 
of divided religious allegiance. That concrete problem, delicate as 
it is, can, without sacrifice of principle, be solved in a practical way 
when goodwill and a spirit of fairness prevail. Authoritative 
Catholic teaching on the relations between Church and State, as 
set forth in Papal Encyclicals and in the treatises of recognized 
writers on ecclesiastical law, not only state clearly what these rela- 
tions should normally be under ideal conditions, but also indicates 
to what extent the Catholic Church can adapt herself to the par- 


effect on piety and virtue in the American home. All of us are familiar with 
the problems which the family faces in our complex and maladjusted society. 
In trying to solve these problems we must not compromise our Christian 
principles. The solution of these problems is only a part of the solution of 
the wider social problems of our day. To do their part, our homes must be 
thoroughly Christian and must let the glory of the full vision of Christian 
truth illumine them. ; 
We know the sacrifices made by our people to educate their children in 
schools in which the “superabundant wisdom” is the Gospel of Christ. 
Catholic parents closely associate their schools with their Christian homes, 
because they know that human living must center in God. Year after year 
we are making wider provisions for the education of our Catholic youth. At 
a time when secularism has captured the minds of very many leaders in edu- 
cation, it is heartening that Catholic parents are becoming more insistent in 
their demand for schools in which the best standards of instruction and train- 
ing are integrated in the teaching of religion. It behooves us to see that we 
enable our schools to work out fully the Christian educational ideal. The 
field of higher education in particular demands a wider and more active 
interest. Our institutions of higher learning are the natural training grounds 
for Christian leadership. The ranks of Christian leadership will draw recruits 
largely from the undergraduate schools, but these ranks will not be filled with- 
out the Christian scholars who are formed in graduate schools. Perhaps much 
of the success of the secularist is due to the fact that the number of excellent 
Christian scholars is inadequate for the needs of our times. We ask a deeper 
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ticular conditions that may obtain in different countries. Examin- 
ing, in the full perspective of that teaching, the position which those 
who founded our nation and framed its basic law took on the prob- 
lem of Church-State relations in our own country, we find that the 
First Amendment to our Constitution solved that problem in a way 
that was typically American in its practical recognition of existing 
conditions and its evident desire to be fair to all citizens of what- 
ever religious faith. To one who knows something of history and 
law, the meaning of the First Amendment is clear enough from its 
own words: “ Congress shall make no laws respecting an establish- 
ment of religion or forbidding the free exercise thereof.”” The mean- 
ing is even clearer in the records of the Congress that enacted it. 
Then, and throughout English and Colonial history, an “ establish- 
ment of religion ” meant the setting up by law of an official Church 
which would receive from the government favors not equally 
accorded to others in the cooperation between government and 
religion—which was simply taken for granted in our country at that 
time and has, in many ways, continued to this day. Under the 
First Amendment, the Federal Government could not extend this 
type of preferential treatment to one religion as against another, 


appreciation of the contribution our institutions of higher learning are making 
to a Christian reconstruction of society, and we urge a more generous support 
of their work. For if we as Christians are to do our part in restoring order 
to a chaotic world, Christ must be the Master in our classrooms and lecture 
halls and the Director of our research projects. 

Christian principles should be put into action in economic life. It is not 
enough to find fault with the way our economic system is working. Positive, 
constructive thought and action are needed. 

The secularist solutions proposed by eighteenth century individualism or 
twentieth century statism issue either in perpetual conflict or deadening re- 
pression. Christian social principles, rooted in the moral law, call insistently 
for cooperation not conflict, for freedom not repression in the development of 
economic activity. Cooperation must be organized—organized for the com- 
mon good; freedom must be ordered—ordered for the common good. Today 
we have labor partly organized, but chiefly for its own interests. We have 
capital or management organized, possibly on a larger scale, but again chiefly 
for its own interests. What we urgently need, in the Christian view of social 
order, is the free organization of capital and labor in permanent agencies of 
cooperation for the common good. To insure that this organization does not 
lose sight of the common good, government as the responsible custodian of 
the public interest should have a part in it. But its part should be to stimu- 
late, to guide, to restrain, not to dominate. This is perfectly in line with our 
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nor could it compel or forbid any state to do so. If this practical 
policy be described by the loose metaphor “a wall of separation 
between Church and State,” that term must be understood in a 
definite and typically ponewtan sense. It would be an utter distor- 
tion of American history and law to make that practical policy 
involve the indifference to religion and the exclusion of cooperation 
between religion and government implied in the term “ separation 
of Church and State ” as it has become the shibboleth of doctrinaire 
secularism. 

Within the past two years secularism has scored unprecedented 
victories in its opposition to governmental encouragement of reli- 
gious and moral training, even where no preferential treatment of 
one religion over another is involved. In two recent cases, the 
Supreme Court of the United States has adopted an entirely novel 
and ominously extensive interpretation of the “establishment of 
religion ” clause of the First Amendment. This interpretation would 
bar any cooperation between government and organized religion 
which would aid religion, even where no discrimination between 
religious bodies is in question. This reading of the First Amend- 
ment, aS a group of non-Catholic religious leaders recently noted, 
will endanger “forms of cooperation between Church and State 
which have been taken for granted by the American people,” and 
“oreatly accelerate the trend toward the secularization of our 
culture.” 

Reluctant as we are to criticize our supreme judicial tribunal, we 
cannot but observe that when the members of that tribunal write 


Federal Constitution which empowers government not only “to establish 
justice” but also to “ promote the general welfare.” 

Catholic social philosophy has a constructive program for this organic devel- 
opment of economic life. Pope Pius XI, rounding out the social principles 
formulated by Leo XIII, laid down the broad outlines of this program seven- 
teen years ago. In line with that constructive program we advocate freely 
organized cooperation between the accredited representatives of capital and 
labor in each industry and in the economy as a whole under the supervision 
but not the control of government. The agencies of this freely organized 
cooperation have been called By various names: Occupational Groups, Voca- 
tional Groups, or more recently Industry Councils. American Catholic stu- 
dents of the Social Encyclicals have expressed their preference for the name 
“Industry Councils” to designate the basic organs of a Christian and Ameri- 
ean type of economic democracy into which they would like to see our 
economic system progressively evolve. This evolution can come only as the 
fruit of painstaking study and effort to safeguard, in justice and charity, the 


. 
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long and varying opinions in handing down a decision, they must 
expect that intelligent citizens of a democracy will study and 
appraise these opinions. The Journal of the American Bar Associ- 
ation, in a critical analysis of one of the cases in question, perti- 
nently remarks: “ The traditionally religious sanctions of our law, 
life and government are challenged by a judicial propensity which 
deserves the careful thought and study of lawyers and people.” 

Lawyers trained in the American tradition of law will be amazed 
to find that in the McCollum case the majority opinions pay scant 
attention to logic, history, or accepted norms of legal interpretation. 
Logic would demand that what is less clear be defined by what is 
more clear. In the present instance we find just the reverse. The 
carefully chiselled phrases of the First Amendment are defined by 
the misleading metaphor “ the wall of separation between Church 
and State.” This metaphor of Jefferson specifies nothing except 
that there shall be no “ established Church,” no state religion. All 
the rest of its content depends on the letter of the law that sets it 
up and can in the concrete imply anything from the impartial co- 
operation between government and free religious bodies (as in Hol- 
land and traditionally in our own country) all the way down to 
bitter persecution of religion (as in France at the turn of the cen- 
tury). As was pointedly remarked in a dissenting opinion: “ A rule 
of law cannot be drawn from a metaphor.” 

A glance at the history of Jefferson’s own life and work would 
have served as a warning against the broad and devastating appli- 
cation of his “ wall of separation”? metaphor that we find in this 
case. The expression first appears in a letter written by Jefferson 
in 1802 and, significantly enough, in a context that makes it refer 
to the “ free exercise of religion” clause rather than to the “ estab- 


rightful interests of property and the rightful interests of labor in the pursuit 
of the dominant interest of all, which is the common good. 

Such a constructive program of social order seems to us to be the answer 
to the questionings of high-minded leaders of industry and to the explicit 
proposals of sound and responsible leaders of organized labor. We bespeak 
for it in these critical times dispassionate consideration and calm, open dis- 
cussion in an atmosphere of goodwill, and in a disposition to seek solutions 
by agreement rather than by force, whether political or economic. We call 
upon men of religious faith and principle, both in management and labor, to 
take the lead in working out and applying, gradually if need be, a constructive 
social program of this type. For the moral and social ideals which it would 
realize are their heritage. 
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lishment of religion” clause of the First Amendment. Twenty 
years later Jefferson clearly showed in action that his concept of 
“separation of Church and State” was far different from the con- 
cept of those who now appeal to his metaphor as a norm of inter- 
pretation. As the rector of the State University of Virginia, Jeffer- 
son proposed a system of cooperation between the various religious 
groups and the university which goes far beyond anything under 
consideration in the case at hand. And Mr. Madison, who had pro- 
posed the First Amendment and who led in carrying it through to 
enactment by Congress, was one of the Visitors of the University of 
Virginia who approved Jefferson’s plan. 

Even one who is not a lawyer would expect to find in the opinion 
of the Court some discussion of what was in the mind of the mem- 
bers of Congress when they framed and adopted the First Amend- 
ment. For it would seem that the intent of the legislator should be 
of capital importance in interpreting any law when a doubt is raised 
as to the objective meaning of the words in which it is framed. In 
regard to the “ establishment cf religion ” clause, there is no doubt 
of the intent of the legislator. It is clear in the record of the Con- 
gress that framed it and of the State legislatures that ratified it. 
To them it meant no official Church for the country as a whole, no 
preferment of one religion over another by the Federal Govern- 
ment—and at the same time no interference by the Federal Gov- 
ernment in the Church-State relations of the individual States. 

The opinion of the Court advances no reason for disregarding the 
mind of the legislator. But that reason is discernible in a con- 
curring opinion adhered to by four of the nine judges. There we see 
clearly the determining influence of secularist theories of public 
education—and possibly of law. One cannot but remark that if 
this secularist influence is to prevail in our Government and its 
institutions, such a result should in candor and logic and law be 
achieved by legislation adopted after full popular discussion, and 
not by the judicial procedure of an ideological interpretation of our 
Constitution. 

We, therefore, hope and pray that the novel interpretation of the 
First Amendment recently adopted by the Supreme Court will in 
due process be revised. To that end we shall peacefully, patiently, 
and perseveringly work. We feel with deep conviction that for the 
sake of both good citizenship and religion there should be a reaffir- 
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mation of our original American tradition of free cooperation be- 
tween government and religious bodies—cooperation involving no 
special privilege to any group and no restriction on the religious 
liberty of any citizen. We solemnly disclaim any intent or desire 
to alter this prudent and fair American policy of government in 
dealing with the delicate problems that have their source in the 
divided religious allegiance of our citizens. We call upon our 
Catholic people to seek in their faith an inspiration and a guide in 
making an informed contribution to good citizenship. We urge 
members of the legal profession in particular to develop and apply 
their special competence in this field. We stand ready to cooperate 
in fairness and charity with all who believe in God and are devoted 
to freedom under God to avert the impending danger of a judicial 
“ establishment of secularism ” that would ban God from public life. 
For secularism is threatening the religious foundations of our na- 
tional life and preparing the way for the advent of the omnipotent 
state. 


* * * * * 


Tue SoDALITY OF THE BLESSED VIRGIN 


In an Apostolic Constitution, dated September 27, 1948,1 our Holy 
Father called the Sodality of the Blessed Virgin “ Catholie Action 
under the auspices and the inspiration of the Blessed Virgin Mary.” 
Moreover, he stated that since the individual members must cooper- 
ate with other associations devoted to apostolic work, it is not re- 
quired that they enroll in the other associations. However, he 
indicated that the local Ordinary enjoys control over their external 
apostolate and, when the Sodality is not one established within the 
precincts of a Jesuit house, possesses authority to lay down norms 
for their internal government, without prejudice to their Common 
Rule. Indeed, the latter cannot be established without the formal 
consent of the local Ordinary, though it is the Superior General of 
the Jesuits who gives the aggregation to the Primary Sodality. But 
even the aggregation depends on the consent of the local Ordinary, 
in the case under consideration, and the aggregation gives the 
Primary Sodality no right of control over the aggregated Sodality. 
Moreover, the pastor is the natural president of the parish Sodality 
and he possesses the authority to supervise the external apostolate 
of all Sodalities functioning within the limits of his parish. 


1 AAS, XL (1948), 400. 
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INTERNATIONAL STATUS FOR JERUSALEM 


In an encyclical letter, “In Multiplicibus,” our Holy Father 
advocated an international status for the City of Jerusalem. 


% * * * * 


DrREcTORS OF THE CONFRATERNITY OF CHRISTIAN DOCTRINE 


Our Holy Father has given diocesan and parish directors of the 
Confraternity of Christian Doctrine the power to bestow once the 
Apostolic Benediction with a plenary indulgence for the recipients. 


* * % *% *% 


INTERNATIONAL FEDERATION OF CATHOLIC UNIVERSITIES 


Our Holy Father has approved a plan for an International Federa- 
tion of (canonically erected Pontifical) Universities throughout the 
world. : 


= * * * % 


Boston ARCHDIOCESAN SEMINARY 


The Seminary of the archdiocese of Boston has been given the 
status of a Pontifical Seminary with the right to confer degrees in 
theology. 


% % * % = 


SARTRE’S WorKS CONDEMNED 


All the works of Jean Paul Sartre have been placed on the Index 
of Prohibited Books by a decree of the Holy Office dated October 
30th. Sartre is a leading proponent of the pessimistic existentialism. 


* *% * % * 


DEDICATION OF SPOKANE TO MAry 


Most Rev. Charles D. White, D.D., Bishop of Spokane, dedicated 
his Diocese to the Immaculate Heart of Mary on the Feast of the 
Immaculate Conception. 


* % * % % 


124 THE JURIST 


CHRISTIAN LIvING ON FARMS 


Delegates from nineteen countries at the Third Inter-American 
Conference on Catholic Social Action ended their sessions with an 
urgent recommendation for the development of family-sized farms 
and requested our Holy Father to issue an encyclical on that theme. 
There have been many Papal encyclicals dealing with agriculture 
but no Pope has issued a rural life encyclical intended to serve as a 
guide on the norms of Christian conduct in country life. 


* * * * * 


ANNUAL MEETING OF GERMAN HIPRARCHY 


At its annual meeting in Fulda, the German Hierarchy in a joint 
pastoral warned that there must be an equalization of financial 
burden and an elimination of social inequalities in post-war life. 
They said that the disorders of the day have their deepest roots in 
the disturbed relation between man and God and that this must be 
rectified in order to procure an enduring peace. 

His Eminence, Joseph Cardinal Frings, on the occasion of the 
meeting, said in a nation-wide broadcast that he doubted that the 
German people will ever be able to repay the good done by nations 
all over the world. 


* * * = od 


SUPERFLUOUS PUBLIC SCHOOLS IN BELGIUM 


The Belgian Hierarchy has issued a pastoral protesting against 
the unnecessary establishment of public schools in places ade- 
quately served by Catholic schools. 


SECULAR 


RELEASED TIME PROGRAMS 


According to a survey made by Dr. Ervin L. Shaver, Director of 
Religious Training for the International Council of Religious Edu- 
cation, weekday religious instruction classes have been resumed in 
all parts of the nation, even in Vermont, Michigan, Kansas, and 
Illinois, where unfavorable State rulings had been handed down. 
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Moreover, public school officials in general are of the opinion that 
the decision of the Supreme Court of the United States in the 
Champaign case forbids only religious classes on school property or 
aid trom the school system in support of a program of religious 
instruction. 


* * * * * 


The Circuit Court of Urbana, Illinois, has ordered the Champaign 
School Board to prohibit within School District No. 71 the use of 
the State’s public school machinery in the enrolling of pupils in the 
religion classes of sectarian groups. The Champaign Council of 
Religious Education holds classes after school hours and off school 
property ; members of the Council conduct the registration which in 
previous years had been done through cards distributed by the 
school teachers. 

The New York Supreme Court has ruled that the New York system 
of released time is not opposed to the Constitution. The taxpayer 
whose suit was dismissed threatens to petition the Appellate division 
for permission to appeal directly to the Court of Appeals. How- 
ever, the New York State Education Department advised the school 
board at Herkimer not to allow the public school to be used for 
courses in religious instruction. But the board will be allowed to 
release children during school hours to attend religious instruction 
classes held in their respective churches. 

The Attorney General of West Virginia has held that school 
property and school buildings may be used outside school hours for 
religious education, with or without rental charge, if the use of such 
buildings adds no expense or only an infinitesimal expense to be 
borne by taxpayers. This ruling is to serve as “ operating law” 
until a judicial decision is rendered. 

The High Bridge, New Jersey, school board has adopted a re- 
leased time program at the request of the local ministers. 

In Fort Wayne, Indiana, four busses visit the schools and reli- 
gious instruction is given in them; even registration of the pupils is 
carried on entirely off the school premises. 

In Wichita about eight thousand pupils are excused an hour 
weekly for instruction provided by teachers of the Council of 
Churches. A Baptist minister proposes to test the plan in the 
district court. 
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In Easton, Pa., the school board voted 5-3 to discontinue its re- 
leased time program. 

In Council Bluffs, Iowa, the released time program has been dis- 
continued; but family night church programs are held on Wednes- 
days and with them there are combined late afternoon church 
instruction classes. 

The Attorney General of South Dakota has held that the plan of 
released time as operative in his State is not at odds with the Con- 
stitution; under that plan the students are dismissed once a week 
for religious instruction. 

The Attorney General of Maine has ruled that devotional exer- 
cises may be conducted in the public schools of the State. He said 
that the Champaign ruling does not apply to Bible reading and the 
recitation of the Lord’s Prayer. 

In Kentucky, a State-appointed committee on moral and spiritual 
education has developed a program for the teaching of moral and 
spiritual values to the State’s public school students in harmony 
with the Champaign ruling. If found practicable after it is tested 
in certain selected schools, the use of the courses will be offered to 
local superintendents of education for use by them at their dis- 
cretion. 

A request by a church group in Winston-Salem, North Carolina, 
to broadcast Bible stories through a school publie address system 
was refused. 


* * * * * 


LABOR PRAISES CHURCH IN NEw Mexico 


The New Mexico State Federation of Labor received from a 
largely Protestant committee a resolution which it adopted praising 
the Catholic Church for going into outlying areas and teaching 
where otherwise there would be no educational facilities for the 
children living there. 


* * * * * 


CatHouic Use or Pusuic ScHoon Srapium 


The Catholic Central High School of Grand Rapids and other 
religious schools will not be deprived of the use of public school 
athletic fields for their games, according to a statement of policy 
made by the Board of Education of Grand Rapids. The Board 
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. 


pointed out that such use does not benefit the churches. The ruling 
was made as a sequel to a refusal to permit the use of a public 
school stadium for a Christian Endeavor Union hymn sing. 


* * * * * 


PRIVATE PAYMENT FOR Uss or Pustic Scuoou Bus 


The Assistant Attorney General of Kentucky has held that con- 
tributions cannot be accepted by a county school system as pay- 
ment for the transportation of parochial school children in public 
school busses. 


* * * % * 


REFUSAL OF Bus TRANSPORTATION IN CALVERT County, 
MARYLAND 


The school board of Calvert County, Maryland, by a 3-1 vote, 
has refused to permit the transportation of parochial school children 
in public school busses. 


* * * * * 


MISCEGENATION STATUTES UNCONSTITUTIONAL IN CALIFORNIA 


The State Supreme Court of California has ruled that statutes 
forbidding the marriage of a white person with a negro or with a 
Mongolian are contrary to the First Amendment of the United 
States. The court stated that the right to marry is an individual 
right and that it cannot be limited on the basis of race. The mar- 
Triage at issue involved two Catholics, a white person and a negro, 
who alleged that the statute violated their right to the free exercise 
of their religion, since the Catholic Church did not forbid their 
marriage. 


* *% * % * 


BrrtH ContTro, Cuinic In St. Louis Pusuic BUILDING 


The County Counselor has reported to the Advisory Committee 
that the private possession of space by the Planned Parenthood 
Association for its clinic in the St. Louis County Health Center 


Buildings is illegal. 
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BrrtH ContTrROoL Bitt In MASSACHUSETTS 


After the legislature of Massachusetts defeated a bill that would 
have legalized the distribution of contraceptive literature, eighty 
thousand signatures were obtained requesting a referendum. The 
referendum was held at the November election. The results showed 
an opposition vote of 896,597 and a supporting vote of 695,832. 


= = * * * 


CANADIAN TAXATION OF RENT-FREE RECTORIES 


The Canadian federal government has rescinded the tax exemp- 
‘tion, as to income liable to taxation, of rent-free rectories furnished 
clergymen by their parishes. 


= = = * = 


GOVERNMENT Arp To LAvAL UNIVERSITY 


Prime Minister Louis St. Laurent, an alumnus and former pro- 
fessor of Laval University, sent the University a message endorsing 
its campaign for ten million dollars. A contribution of two million 
dollars was made to the fund by the Quebec Provincial Government 
and another of one million dollars by the Quebee City Council. 


* * * * ‘J 


CLERGY CREDENTIALS IN ARGENTINA 


The Ministry of Foreign Affairs and Cults in Argentina has 
issued an executive decree demanding that all clergymen, inclusive 
of native clergy and of diocesan and regular clergy, during their 
mission activity, shall carry special credentials to be presented by 
them on demand. 


* * * * * 


DEFENSE OF BirtH Rats or LATIN AMERICA 


At Denver, Brazilian Ambassador, Mauricio Nabuco, rebuked the 
demands of a few delegates to the Inter-American Conference on 
the Conservation of Renewable Resources that Latin America re- 
duce its fertility rate in the interests of soil conservation. 


* * * * * 
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PROSCRIPTION OF COMMUNIST Party In LATIN AMERICA 


The proscription of the Communist Party in Brazil and Chile has 
been followed by similar action in Peru and Costa Rica. In the 
latter country, the Supreme Court has upheld the proscription of 
the party by the provisional government. In Peru, besides the 
Communist Party, the new government brought into power by the 
revolution has outlawed also the openly Marxist American Revolu- 
tionary People’s Alliance. 


* * * * * 


UN Buu or Ricuts 


Article 16 of the draft Declaration on Human Rights approved 
by a vote of 38-3 of the UN General Assembly’s Social, Humani- 
tarian, and Cultural Committee, reads as follows: ‘“ Everyone has 
the right of freedom of thought, conscience, and religion; this right 
includes the freedom to change his religion or belief, and the free- 
dom, either alone or in community with others and in public or 
private, to manifest his religion or belief in teaching, practice, 
worship, and observance.” 

A positive attitude to the Bill of Rights on the part of Catholics 
is encouraged by Most Rev. Eris O’Brien, Auxiliary to Norman 
Cardinal Gilroy of Sydney, a member of the Australian delegation 
to the UN, who argues for supplementation of the Bill in the respec- 
tive nations, a program in which Catholics should play an impor- 
tant part, especially through prayer. In regard to the Bill of 
Rights itself he points to the difficulty of the task of drafting a 
document acceptable to the philosophies of fifty-eight nations. He 
believes that in it the freedoms of mankind are fairly well pro- 
tected and the encroachment of States on these freedoms contra- 
vened. Moreover, the Bill affords, he avers, a basis for a unity of 
viewpoint on the part of all the nations accepting it. 


% * *% *% * 


Houy LAND DEPREDATION 


Rt. Rev. Msgr. Thomas J. McMahon, National Secretary of the 
Catholic Near East Welfare Association, an organization founded 
in 1924 to support missionaries working in the Near East, requested 
an inquiry by the United Nations into the maltreatment of Catho- 
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lics in the Holy Land and the desecration of Catholic shrines and 
holy places. Officials of the Israeli Government in Washington, 
D. C., say that an investigation has been ordered by Rabbi L. Fish- 
man, Minister of Religious Affairs of the Israeli Government. 


* * * * * 


New ZpALAND HIERARCHY CONDEMNS NATIONALIZATION 
oF INDUSTRY 


In opposition to the policy of New Zealand’s Labor Government, 
the Hierarchy required the reading, on Social Justice Sunday, of a 
pamphlet which condemned the nationalization of an industry in 
which numerous small firms operate, or which is capable of being 
operated by small units, as well as nationalization adopted as a step 
in the inauguration of a Socialistic State. The pamphlet contended 
that the policy of the Government should be to break up the exces- 
sively large productive units. 


* * * * * 


Hitier’s Divorce LAw In AUSTRIA 


Loose divorce legislation enacted in Austria under Hitler is still 
operative there. 


* * * * * 
CATHOLICS IN BELGIAN CABINET 


Hight Catholics have portfolios in the new Belgian Cabinet; there 
are seven Socialists and two who belong to no party. 


* * * * *% 


Lerrist Loss In FrENcH Upper Hovuss 


France has broken the Socialist-Communist majority in the body 
of electors who will name the members of the Council, the French 
Upper House. The Leftists will be reduced to the possession of 
little more than a quarter of the seats. The De Gaullists and the 
Right Independents have gained the greatest number of electors, 


* * * * * 


e 
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RELIGIOUS RESISTANCE IN HUNGARY 


Lutheran and Catholic leaders in Hungary continue to refuse to 
ratify pacts that would commit them to accept the Government’s 
nationalization of schools and other reforms. The Unitarians and 
the Hungarian Reformed Church have, however, surrendered. 

County and municipal councils in Hungary have conspired in a 
campaign against Joseph Cardinal Mindszenty the plan of which is 
to draft resolutions denouncing him, railing against clerical reaction, 
and describing the Cardinal as an agent of war-mongering imperial- 
ism with a request that the Government stop his anti-democratic 
practices. 


= *% * * * 


PouisH INDOCTRINATION 


The International Catholic Press Agency reveals that the law in 
Poland requires all boys and girls of the ages 16-21 to enroll in the 
new organization named “ In Poland’s Service,” which trains them 
in Communism under the pretext of universal professional, physical, 
and military education. Catholic kindergartens have been sup- 
pressed. Moreover, some seventy thousand orphans have been 
placed in homes conducted by Communists. 

Teachers themselves are beginning to bow beneath the pressure 
of Communist directives for the teaching of history and sociology. 
Students who are not Communists can hardly expect to pass exami- 
nations before public commissions, since these are packed with 
Communist agents. 


* * * % * 


OPPRESSIVE LEGISLATION IN CZECHO-SLOVAKIA 


Civil marriage has been made obligatory in Czecho-Slovakia. 
Another law forbids the reading from the pulpit of pastoral or 
encyclical letters criticizing the Government. A letter of the Hier- 
archy protesting the interference of the Government in the affairs 
of the Church was tacked to church doors throughout the country. 
In many instances, the police did not intervene to remove it. 


* * % * % 
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SUPPRESSION iN RUMANIA 


Every one of the five bishops of the Byzantine Rite in Rumania 
has been placed under arrest. Under threats, four hundred and 
twenty-three priests of the Byzantine Rite, out of more than 
twenty-five hundred, transferred the Catholics of that Rite to the 
National Church, which then proceeded to seize the Cathedral of 
the Byzantine Rite at Blaj, belonging to the Diocese of Fagaras and 
Alba Julia. Latin rite priests have been granted special privileges 
for the duration of the emergency. 

There can be no communication with Church authorities outside 
Rumania except through the Ministry of Foreign Affairs, headed 
by Ana Pauker. The permission of the Minister of Religious Affairs 
is needed for a general religious congress and local civil authorities 
must be approached for a permit for local religious conferences. 
Pastoral letters must be submitted to the Ministry for approval two 
days before publication. All Church officials must be Rumanian 
citizens and major ecclesiastical authorities must be approved by 
the State. All relief funds are subject to State control. Political 
parties based on religious belief are outlawed. 

In education, Church authorities were first deprived of the right 
to appoint teachers in Church schools. Then they were confronted 
with a demand that Communistic textbooks be used and Marxism 
taught. Ultimately private schools of general learning were en- 
tirely forbidden. All minor seminaries were closed and major semi- 
naries were placed under strict Government supervision. As a 
result, only students thoroughly indoctrinated in Marxism in State 
colleges can enter the major seminaries. 


* * * * * 


GOVERNMENT ContTROL OF EpucaTIoN IN Eaypr 


A recently enacted law places private schools, inclusive of two 
hundred Catholic schools, under Government control. It also for- 
bids the teaching of any religion to children excepting their own, 
even though their parents should give consent. 


* * * * * 
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TEXTBOOK BOARD IN JAPAN 


General McArthur has appointed a board of review to scan all 
Japanese textbooks for anti-Christian sentiments. Those appointed 
to the board are: Dr. Herbert L. Seamans, Director of Education 
of the National Conference of Catholics and Jews, Chairman; Fr. 
P. J. Giegerich, Catholic Chaplain of the Far East Air Force; and 
Rev. William G. Shure, Protestant Chief of Chaplains of the Eighth 
Army. 


* * * % * 


INAUGURATION OF Korgea’s First PRESIDENT 


Very Rev. Msgr. Patrick J. Byrne, M.M., Apostolic Visitator, 
was one of the main speakers at the inauguration ceremonies at- 
tending the induction into office of Dr. Syngman Rhee, Korea’s first 
President, who declared self-government for two-thirds of Korea’s 
29,000,000 people. 


SOUTH CAROLINA JOINS THE DIVORCE PARADE 


In the referendum of November 2, South Carolina abrogated Article 17, § 3, 
of its Constitution which forbade divorce within the State. It was the only 
State or Territory in which no ground at all was recognized as justifying 
divorce. Under the referendum four grounds have been adopted as justifying 
a decree of divorce: viz., adultery, desertion, physical cruelty, and habitual 
drunkenness. South Carolina thus by one gesture becomes more “ liberal” 
than New York and North Carolina in which adultery is the sole ground for 
divorce; indeed, even more “advanced” than a half dozen other States in 
which habitual drunkenness is not accepted as adequate. Of course, in New 
York the law provides for automatic dissolution if a spouse is absent for five 
years and his whereabouts are unknown and for a declaration of nullity even 
for subsequent insanity prolonged for five years. 


Bonk Reviews 


THE HISTORY, NATURE AND USE OF EPIKEIA IN MORAL 
THEOLOGY by Rev. Lawrence Joseph Riley, A.B.,S.T.L. The 
Catholic University of America Press, Washington, D. C., 1948. 
Pp. 1x-495. 

This work is a dissertation offered to the School of Sacred Theol- 
ogy of The Catholic University of America in partial fulfillment for 
the degree of Doctor of Sacred Theology. The dissertation is in 
every way a credit to the author, his professors and the University. 
Not every conclusion submitted by the author will be accepted by 
those learned in the field in which he has chosen to write but serious 
attention must be paid to these conclusions. The work shows evi- 
dence of hard and constant application coupled with considerable 
ability in research. The author knows his subject well as ample 
annotation indicates. 

The general plan of Riley’s work follows the usual arrangement 
of dissertations. The historical development and significance of 
epikeia are traced and its various aspects in natural, divine positive 
and human law are investigated. Adequate comment on the nature 
and use of epikeia is found. 

This review would be much too long if every point of importance 
in the work at hand were to be mentioned and discussed. Com- 
ment, therefore, must be restricted to a few items. 

The author correctly assigns epikeia to Moral Theology as an 
institute. This, as the author insists, must be kept in mind for its 
legitimate use is not immediately supported by legal systems as 
such. Epikeia to be valid at all must be justified by the natural 
law. Once this is recognized many difficulties in regard to epikeia 
vanish. 

The author also correctly estimates the function of moral systems 
in regard to epikeia. Admittedly this is a field where the author’s 
contentions may be challenged by adherents of the several systems 
now in use. The challenge, however, if it occurs, should really be 
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directed at the solutions the author offers to the cases he discusses. 
No challenge or criticism can be made of the careful and detailed 
manner he employs in determining precisely where and how moral 
systems influence the use of epikeia. Incidentally great and real 
benefit can result from reflection on the author’s repeated admoni- 
tion to beware of broad and all-inclusive statements of principle or 
of policy. 

The last chapter of Riley’s work is devoted to a consideration of 
epikeia and human invalidating laws. This largely consists of a 
discussion of learned opinion on the admissibility or not of epikeia, 
and, finally, of the author’s own opinion on this matter. Sufficient 
attention is paid to learned opinion especially in regard to the mar- 
riage laws. Riley himself holds that human invalidating laws some- 
times cease to bind but that epikeia may not be applied to these 
laws. There is, of course, difference of opinion here but the author 
fairly and clearly states his own opinion and the reasons why he 
maintains it. Here, again, the reader, while possibly disagreeing 
with the author’s conclusion, will be grateful for the warning to 
suspect broad and all-inclusive statements. 

In reference to the necessity of recurring to a Superior when the 
legitimate use of epikeiu is not certain, Riley maintains that such 
recourse is necessary whenever possible. As it stands this statement 
will not be universally admitted but it must be remembered that 
some of the cases where probability is involved are considered here 
as practical certainties with the resultant legitimate use of epikeia. 

The index is satisfactory and the bibliography adequate. The 
latter is constructed to satisfy even the high standards of Method- 
ology. As a final word, Riley’s dissertation is necessary reading for 
moral theologians and for all who have an interest in the possible 
use of epikeia. : 

Epwarp ROELKER 


WANT LIST OF PERIODICALS 


Tur Jurist is cooperating with the John K. Mullen of Denver Memorial 
Library of The Catholic University of America in publishing the following 
list of periodicals which it wishes to acquire by purchase or exchange. Prior 
to shipment, the Library should be informed of the availability of the titles. 
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Acta apostolicae sedis 
vols. 23-31 (1931-39) 
32 (1940) No. 3 
33 (1941) 
34 (1942) Nos. 8-end. 
35 (1943) Nos. 1-4 


Apollinaris 
vol. 5 (1932) No. 1 


Archivio di diritto ecclesiastico 


vol. 6 (1944) and all later num- 
bers through 1947 


Commentarium pro religiosis 
vol. 17 (1936) No. 1 


Ephemerides theologicae Lovanienses 
vols. 21-22 (1944-46) 


Veréffentlichungen der Gorresgesell- 
schaft, Sektion fiir Rechts- und Staats- 
wissenschaften 
vols. 30-33 (1917-18) 
39-41 (1920-23) 


Louvain, Dvissertationes in facultate 
theol. vel wuris canon. conscriptae 

series prior, vols. 2, 7, 9, 11; 15, 

26,20, 20, 30, a2; 48, Ol, 55 

Studia et documenta historiae et turis 


vol. 7 (1941) No. 2 and all later 
numbers through 1947 


Revue historique de droit francais et 
étranger, 4th series 
vols. 1-2 (1922-23) 


Tijdschrift voor rechtsgeschiedenis 


vol. 17 (1937) No. 4 and all later 
numbers through 1947 


Zeitschrift der Savigny-stiftung fiir 
Rechtsgeschichte. Romanistische 
Abteilung 
vol. 11 (1891) 
62 (1942) 


THE JURIST 


Analecta juris pontificu 
vol. 20 (1881) 
29 (1890-91) 


Annales romaines: Analecta juris pont. 
vol. 1 (1894) 


Archiv fiir katholisches Kirchenrecht 
vol. 70 (1893) 
101 (1921) 
110 (1930) 
120 (1940) No. 2 


Il diritto ecclesiastico e rassegna dt 
diritto matrimoniale 
vol. 37 (1925) 
40 (1929) Nos. 1-6, 10-12 
44 (1933) Nos. 5-6 
46 (1935) Nos. 9-12 


Kirchenrechtliche Abhandlungen, ed. 
Stutz 
vols. 57-58 (1909) 
84-85 (1914-15) 
105-114 (1929-34) 
117 (1937) and all later vols. 


Pubblicazioni dell’Universita cattolica 
del Sacro Cuore (Milan), sezione 2, 
scienze giuridiche 

vols. 1) (ase: 1,:3; 4); 2354, Fiz 

(1922... . 1927) 

Rassegna bibliografica delle scienze 
giuridiche socialt 

vols. 1-4 (1926-29) 


12 (1937) No. 4 and all later 
numbers 


Zeitschrift fiir Kirchenrecht, 1st series 
vol. 3 (1863) No. 4 
4 (1864) Nos. 1-2 — 
Zertschrift der Savigny-Stiftung . .. 
Kanonistische Abteilung 
vol. 16 (1927) 


28 (1939) 
31 (1942) 
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GENERAL 


One hundred forty Archbishops and Bishops participated in the annual 
three-day meeting of the Hierarchy of the United States, November 17-19, at 
The Catholic University of America. At the meeting the Hierarchy adopted 
a statement, “ The Christian in Action,” which took as its theme the need of 
cooperation among Christians to assure the observance of Christian principles 
in every phase of life as an essential requisite for the combating of a secular- 
ism which threatens the religious foundations of the nation and paves the 
way for an omnipotent state. It is this secularism, the statement insisted, 
that has banned religion from tax-supported education and aims at preventing 
all cooperation between government and organized religion in the training of 
future citizens. The statement expressed the hope, in accordance with the 
need for such cooperation, that the novel interpretation of the First Amend- 
ment recently adopted by the Supreme Court of the United States may be 
revised. 

The Hierarchy elected the members of the Administrative Board of the 
National Catholic Welfare Conference. The Board, at its organization meet- 
ing, elected the following officers and episcopal heads of departments. Most 
Rev. John T. McNicholas, O.P., S.T..M., Archbishop of Cincinnati, was re- 
elected Chairman of the Board, and Most Rev. Francis P. Keough, D.D., 
Archbishop of Baltimore, Vice-Chairman of the Board and Chairman of the 
Department of Education. Most Rev. John Mark Gannon, D.D., Bishop of 
Erie, was elected Treasurer, and Most Rev. John F. Noll, D.D., Bishop of 
Fort Wayne, Secretary. 

Most Rev. Richard J. Cushing, D.D., Archbishop of Boston, was wlstied 
Chairman of the Youth Department; Most Rev. Robert E. Lucey, D.D., 
Archbishop of San Antonio, Chairman of the Department of Lay Orgatted 
tions; Most Rev. Patrick A. O’Boyle, D.D., Archbishop of Washington, Chair- 
man of the Department of Social Action; Most Rev. Joseph E. Ritter, D.D., 
Archbishop of St. Louis, Chairman of the Department of Catholic Action; 
Most Rev. Michael J. Ready, D.D., Bishop of Columbus, Chairman of the 
Press Department; and Most Rev. Emmett M. Walsh, D.D., Bishop of 
Charleston, Chairman of the Legal Department. 

The following members of the Hierarchy were invited to serve the Board 
as Assistant Chairmen in the various departments: Most Rev. William D. 
O’Brien, D.D., Auxiliary of Chicago, Assistant Treasurer; Most Rev. Matthew 
F. Brady, D.D., Bishop of Manchester, Assistant Chairman of the Department 
of Education; Most Rev. Bryan J. McEntegart, D.D., Bishop of Ogdens- 
burg, Assistant Chairman of the Legal Department; Most Rev. Allen James 
Babcock, D.D., Auxiliary of Detroit, Assistant Chairman of the Department 
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of Lay Organizations; Most Rev. Thomas K. Gorman, D.D., Bishop of Reno, 
Assistant Chairman of the Press Department; Most Rev. Richard O. Gerow, 
D.D., Bishop of Natchez, Assistant Chairman of the Department of Catholic 
Action Study. In the Department of Social Action, Most Rev. Karl J. Alter, 
D.D., Bishop of Toledo, was named Assistant Chairman for Hospitals; Most 
Rev. Charles H. LeBlond, D.D., Bishop of St. Joseph, Assistant Chairman for 
Charities; Most Rev. William T. Mulloy, D.D., Bishop of Covington, Assist- 
ant Chairman for Rural Life Work; and Most Rev. Peter W. Bartholome, 
D.D., Coadjutor of St. Cloud, Adviser for Family Life Work. 


* * * * * 


In a statement prepared by Most Rev. John T. McNicholas, O-P., 8.T.M., 
Archbishop of Cincinnati and Chairman of the Administrative Board of the 
National Catholic Welfare Conference, he commended Catholic students of 
the United States for preventing the entire youth movement in this country 
from committing itself to an international organization dominated by Com- 
munist influence. He reported expansion of NCCS because of the new Selec- 
tive Service Act and progress toward the inclusion of employes of charitable 
institutions under Social Security insurance. 


Most Rev. Francis P. Keough, D.D., reporting for the Education Depart- 
ment, stated that the Department was represented at practically every major 
educational conference held in the United States during the preceding year. 
Most Rev. Richard J. Cushing, D.D., for the Youth Department, reported that 
leadership and briefing were provided for the six Catholics of the United 
States delegation to the World Youth Meeting held in London, which inaugu- 
rated a new world federation of youth dedicated to the principles of right 
thinking and opposed leftist tendencies; he also noted that Catholic college 
students raised more than $150,000 for the relief of students throughout the 
world and that the Newman Club Federation had extended its membership 
to include eighty thousand. 

Most Rev. Robert E. Lucey, D.D., for the Department of Lay Organiza- 
tions, told of the vigorous action taken by numerous lay organizations in the 
campaign against indecent comic books. He reported that the National Coun- 
cil of Catholic Women had added 685 affiliates during the year to bring the 
total to 5,419; that it had issued nineteen statements to keep its members 
informed of current questions; and that it had represented Catholic interests 
in national and international conferences. He noted further that the Women’s 
War Relief Committee had gathered 289,080 pounds of clothing and had aided 
5,675 persons through its “adopt a family” program. The first annual report 
of the National Council of Catholic Nurses, he said, showed a membership 
of 8,397. He indicated that the Catholic Hour is heard over one hundred 
twenty NBC stations; the Hour of Faith, over fifty-eight ABC stations; and 
the Faith in Our Time program, over one hundred one Mutual stations. The 
regularly scheduled Catholic television programs were begun, he said, by 
WPIX in New York. 


Most Rev. Karl J. Alter, D.D., reported for the Department of Social 
Action the organization of a well advertised series of interracial meetings, 
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the promotion of regional industrial conferences, persistent cooperation with 
peace agencies, and untiring vigilance in asserting family rights. 

Most Rev. Edwin V. O’Hara, D.D., Bishop of Kansas City and Chairman 
of the Committee on the Confraternity of Christian Doctrine, reported on the 
first regional Inter-American Congress of the Confraternity held in San An- 
tonio and on the Confraternity Pilgrimage to Rome. 

Most Rev. Edwin V. Byrne, D.D., Archbishop of Santa Fe, Chairman of 
the Committee on the Montezuma Seminary, reported that the Seminary now 
has students from twenty-five of the thirty-three ecclesiastical districts in 
Mexico, a total of three hundred and twenty students. 


* * * * * 


Adeodato Giovanni Cardinal Piazza has been appointed Secretary of the 
Sacred Consistorial Congregation, succeeding the late Raffaelo Carlo Cardinal 
Rossi. 

ie A x Ok 


Giuseppe Cardinal Pizzardo, Prefect of the Sacred Congregation of Semi- 
naries and Universities, has been appointed Protector of the North American 
College. The previous Protector was Cardinal Lauri, who died in 1941. 


* * * * * 


By a decree of our Holy Father, the North American College now has title 
to the building which it has occupied since its foundation in 1859. 


* * * * * 
Most Rev. Paul Marella, D.D., formerly Apostolic Delegate in Japan, suc- 
ceeds as Apostolic Delegate to Australia Most Rev. Giovanni Panico, D.D., 
who has been appointed Apostolic Nuncio to Peru. 
* * * * * 


Most Rev. Blanchet de Chayla, D.D., of Bagdad, has been appointed 
Apostolic Delegate to Iraq. 
* * * * * 


Most Rev. Paolo Pappalardo, Regent ad interum of the Apostolic Delega- 
tion in Iran since 1945, has been named Titular Bishop of Apamea in Syria 
and Apostolic Delegate to Iran, where there are six thousand Catholics in a 
population of seventeen million, though there are many Catholic schools and 


colleges there. 
* * * * * 


Most Rev. Marcello Lefebvre, C.S.Sp., D.D., has been appointed Apostolic 
Delegate to Dakar, French West Africa. The Delegation has been newly 
established there. 

* * * * * 

Hon. Vladimir D’Ormesson has been appointed Ambassador of France to 

the Holy See. He was relieved of that post by the Vichy Government. 
* * x * * 
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Hon. Joaquin Ruiz Giminez has been appointed Ambassador of Spain to the 
Holy See. 

* * * * * 

Hon. Alessandro Paternotte de la Vailee has been appointed Belgian Am- 
bassador to the Holy See. 

* * * * * 

Hon. Raimondo Arias Feroud has been appointed Minister of Panama to 
the Holy See. 

* * * * * 

Most Rev. Valerio Valeri, D.D., Assessor of the Sacred Congregation for 
the Oriental Church and Titular Bishop of Ephesus, represented the Holy See 
at the coronation of Queen Juliana of the Netherlands. The Hierarchy of 
that country wrote a pastoral, commemorating the occasion, which expressed 
their joy and gratitude for the opportunity they had of living under the 
retiring Queen Wilhelmina while it asked prayers for the new Queen. 

* * * * . 


On November 15, the Most Reverend Apostolic Delegate to the United 
States celebrated a Pontifical Mass in the chapel of St. Charles College, 
Catonsville, Maryland, in connection with the three-day celebration of the 
centenary of the college. On November 16, His Eminence, Edward Cardinal 
Mooney, celebrated a Pontifical Mass in the Basilica of the Assumption, Balti- 
more; on this occasion the sermon was preached by Most Rey. Francis P. 
Keough, D.D., Archbishop of Baltimore. On November 17, the Pontifical 
Mass was celebrated by Most Rev. John J. Swint, D.D., Bishop of Wheeling. 

* * * * * 

On Thanksgiving Day, Most Rev. Patrick A. O’Boyle, D.D., Archbishop of 
Washington, celebrated a Pontifical Mass in St. Patrick’s Church, Washing- 
ton, D. C., to commemorate the traditional Pan-American act of thanks- 
giving. The sermon was preached on that occasion by Rt. Rev. Msgr. John 
K. Cartwright, D.D. 


* * * * * 


November 20-22, the 48rd annual meeting of the Catholic Church Extension 
Society was held in Chicago. His Eminence, Samuel Cardinal Stritch, ex- 
officio Chancellor of the Society, presided at the meeting. 

* * * * * 

On September 8, Most Rev. John T. McNicholas, O.P., S.T.M., Archbishop 
of Cincinnati, celebrated the thirtieth anniversary of his consecration as second 
Bishop of Duluth. He has been Archbishop of Cincinnati since 1925. 

* * * * * 

On November 7, Most Rev. Daniel J. Gercke, D.D., Bishop of Tucson, 
celebrated the twenty-fifth anniversary of his consecration with a Pontifical 
Mass at which the sermon was preached by Most Rev. J. Francis A. Mec- 
Intyre, D.D., Archbishop of Los Angeles. 


* * * * * 


CHRONICLE 141 


On November 10, Most Rev. Christopher E. Byrne, D.D., Bishop of Galves- 

ton, observed the thirtieth anniversary of his consecration. 
* * * * * 

On December 8, Most Rev. Jules B. Jeanmard, D.D., Bishop of Lafayette, 

Louisiana, observed the thirtieth anniversary of his consecration. 
* * * x * 

On September 8, Most Rev. James E. Cassidy, D.D., Bishop of Fall River, 
celebrated the fiftieth anniversary of his ordination. A letter from our Holy 
Father permitted his giving on that occasion a special blessing with a plenary 
indulgence attached. 

* * * * * 

On November 30, Most Rev. William O. Brady, D.D., Bishop of Sioux Falls, 
celebrated the silver jubilee of his ordination with a Pontifical Mass cele- 
brated in St. Joseph’s Cathedral. Most Rev. John G. Murray, D.D., Arch- 
bishop of St. Paul, presided at the Mass and preached the sermon. 

* * *  * * 

On September 7-12, a week of ceremonies marked the centennial of the 
Diocese of Cleveland and the consecration of the century-old rebuilt Cathe- 
dral of St. John the Evangelist. 

: x * * * * 
’ The Catholic Lawyers’ Guild of Chicago sponsored the annual Red Mass 
in Holy Name Cathedral. The sermon was preached by Very Rev. Msgr. 
John D. Fitzgerald, J.C.D. 
* * * * * 

At a special convocation at Fordham University, the honorary degree of 
Doctor of Laws was conferred on Prime Minister John A. Costello of Ireland. 
* * * * * 

On November 4, St. Charles Seminary, Columbus, celebrated its twenty- 
fifth anniversary. 

* * * * * 

The University of Ottawa celebrated the centenary of its establishment by 
conferring ten honorary degrees. The University is attended by three thou- 
sand students, one-third English and two-thirds French. The Faculty is com- 
posed of one hundred and twenty-five priests and twenty-one Sisters. 

* * * * * 

September 6-9, St. Mary’s College, St. Mary’s, Kansas, celebrated the cente- 
nary of its foundation. Since 1931 it has served as a School of Theology for 
the Society of Jesus of the Missouri Province. 

* * * * * 

October 22, Rt. Rev. Abbot B. H. Pennings, O. Praem., offered a Jubilee 
Mass to commemorate the golden jubilee of St. Norbert’s College, West De 
Pere, Wisconsin, founded by him in 1898. 

* * * * * 
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October 12, His Eminence, Francis Cardinal Spellman, attended a cere- 
monial dinner in Ponce, Puerto Rico, to commemorate the opening this year 
of the girls’ division of the Universidad Catolica de Santa Maria with two 
hundred and fifty students and fifteen instructors. 


* * * * * 


The dedication by Most Rev. J. Francis A. McIntyre, D-D., Archbishop of 
Los Angeles, of Immaculate Heart College Library, Los Angeles, closed a 
series of centenary activities observed by the Sisters of the Immaculate Heart, 
who conduct the college. 


* * * * * 
The Ursuline Sisters observed with a three-day celebration the centenary 
of their coming to the Archdiocese of St. Louis. 
* * * * * 
Most Rev. Angelo Giuseppe Roncalli, D.D., Apostolic Nuncio to France, 
offered the opening Mass and His Eminence, Emmanuel Celestine Cardinal 
Suhard, celebrated the closing Mass on the occasion of the three-day obsery- 


ance of the centenary of the union of the Congregation of the Holy Ghost 
with the Congregation of the Holy Heart of Mary. 


* * * * * 
Secretary of Labor, Maurice Tobin, and Secretary of Agriculture, Charles 


F. Brannan, addressed the delegates to the Catholic Rural Life Meeting at 
La Crosse, Wisconsin, October 15-20. 


* * * * * 

The Catholic Biblical Association of America held a general meeting in 
September at St. Joseph’s Seminary, Dunwoodie. 
* * * * * 

The thirty-fourth annual meeting of the National Conference of Catholic 

Charities and the convention of the Society of St. Vincent de Paul were held 


at Boston. 
* * * * 5 


The seventh biennial congress of the National Catholic Laywomen’s Retreat 
Movement was held in St. Louis. 
* * * * * 


October 26, the annual meeting of the United States Historical Society was 
held in New York City. 
* x ex * * 
The twenty-seventh Supreme Convention of the Phi Kappa Fraternity was 
held in St. Louis. 
Pa es * * 


August 13, a quarter million Portuguese and several thousand foreign visi- 
tors commemorated the thirty-first anniversary of the Apparition at Fatima, 
in which the Blessed Virgin promised three Portuguese children peace for the 
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world and the conversion of Russia if Christians would pray and do penance 
in honor of her Immaculate Heart. 
* * * * * 

Representatives of eighteen nations met at Lourdes to form an Inter- 
national Federation of Men’s Catholic Action with a view to preparing for 
an International Congress of Men of Catholic Action to be held in Rome 
during the Holy Year. It is expected that headquarters will be established 
in Rome with an information center attached. 

* * * * * 

Six Catholics from the United States were among the delegates from 
thirty-two nations present at the foundation, in London, of a youth organiza- 
tion founded on Christian and democratic principles to counteract the Com- 
munist-backed World Federation of Democratic Youth. The new organiza- 
tion is tentatively known as the International Youth Assembly. 

* * * * * 

An International Film Congress was held in Venice, attended by delegates 
from twenty-two countries. It named The Fugitive the best motion picture 
of the year: 

* * * * * 

The first contingent of displaced persons arrived in New York on October 31 
on the U.S. Army Transport General Black and they were greeted by His 
Eminence, Francis Cardinal Spellman and Attorney General Tom Clark. 
Among them were five hundred and twenty-three Catholics, more than half 
the contingent. 

x * age x * 

The General Electric Medical Products Company and several American 
societies have sent the most modern surgical and medical equipment to the 
Infant Jesus Pediatric Hospital on Vatican property adjoining the North 
American College. 

* * * * * 
One hundred twelve war camp chapels have been given over to civilian 
needs at an average price of $1,350.00 (original cost, $25,000.00). 
* * * * * 
August Cardinal Hlond, Primate of Poland, died at the age of 67. 
* * * * * 

Most Rev. Antonio Arata, Assessor of the Sacred Congregation for the 
Oriental Church since 1941, died at the age of 64. He had once been Papal 
Nuncio to Latvia and Esthonia. 

* * * * * 

Most Rev. Francis J. L. Beckman, D.D., was buried October 21. In St. 
Mary’s Cathedral, Lincoln, Most Rev. Louis B. Kucera, D.D., Bishop of Lin- 
coln, celebrated a Pontifical Mass for the repose of his soul. 

* * * * * 
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Most Rev. Edmond Heelan, D.D., Bishop of Sioux City, died at the age of 
eighty and was buried from Epiphany Cathedral, Sioux City. The Pontifical 
Mass was celebrated by Most Rev. Henry P. Rohlman, D.D., Archbishop of 
Dubuque; the sermon was preached by Most Rev. Gerald T. Bergan, D.D., 
Archbishop of Omaha. 


* x * » * 

Very Rev. John J. Lardner, S.S., Provincial of the United States Province 
of the Society of St. Sulpice, was buried from the Basilica of the Assumption, 
Baltimore. 

* * * * * 

On December 2, Rev. Timothy Schafer, O.F.M. Cap., noted canonist in the 
field of the law affecting religious institutes, was buried in Rome, where he 
died November 29, at the Capuchin International College. 

* * * * * 


Dr. Edouard Benes, former Premier of Czecho-Slovakia, was visited in his 
last illness by Most Rev. Joseph Beran, Archbishop of Prague, at the request 
of Mrs. Benes. Conditional absolution was given by the Archbishop’s secre- 
tary. The Archbishop officiated at the rites of interment at the deceased’s 
country home. 


* * * * 


DIGNITIES 


October 28, Most Rev. Edward P. McManaman, D.D., Titular Bishop of 
Floriana and Auxiliary to the Bishop of Erie, was consecrated in the Cathe- 
dral of St. Peter, Erie, by Most Rev. John Mark Gannon, D.D. The co- 
consecrators were Most Rev. William J. Hafey, D.D., Bishop of Scranton, and 
Most Rev. William T. McCarty, C.SS.R., D.D., Bishop of Rapid City. The 
sermon was preached by Most Rev. Michael J. Ready, D.D., Bishop of 
Columbus. 

* * * * * 


December 16, Most Rev. Joseph F. Flannelly, D.D., Titular Bishop of 
Metelis and Auxiliary to the Cardinal Archbishop of New York, was conse- 
crated in St. Patrick’s Cathedral by His Eminence, Francis Cardinal Spellman. 
The co-consecrators were Most Rev. Joseph P. Donahue, D.D., and Most Rev. 
Stephen J. Donahue, D.D., both Auxiliaries of the Cardinal Archbishop. 

* * * * * 

September 21, Most Rev. David F. Hickey, SJ., D.D., Titular Bishop of 
Bonitza, was consecrated by Most Rey. Joseph E. Ritter, D.D., Archbishop 
of St. Louis, in the Cathedral at St. Louis. The newly consecrated bishop 
becomes Vicar Apostolic of Belize, British Honduras, Central America. 


* * x * * 


Most Rev. Thomas Solari, D.D., has been transferred from the post of 
Auxiliary of the Cardinal Archbishop of Buenos Aires to become Archbishop 
of La Plata. 

eo OR) ee Se 
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Rt. Rev. Msgr. William J. Doheny, CS.C., J.U.D., has been named a 

Domestic Prelate and Auditor of the Sacred Roman Rota. 
* * * * * 

Rt. Rev. M. James Fox, O.C.8.0., has been elected Abbot at Gethsemani, 
Kentucky, to succeed Rt. Rev. Frederic Dunne, 0.C.S.0. The newly elected 
Abbot was previously Abbot at the Monastery of Our Lady of the Holy 
Ghost, Conyers, Georgia. 

* * * * * 

Very Rev. Lioyd P. McDonald, S.S., has been elected Provincial of the 
United States Province of the Society of St. Sulpice. He is succeeded as 
Rector of the Theological College at The Catholic University of America by 
Very Rey. John P. McCormick, S:S. 


* * x * * 

Very Rey. Joseph B. O’Brien, S.J., is the new Provincial of the California 
Province of the Society of Jesus. He is succeeded in the Presidency of Alma 
College by Rey. Hilary R. Werts, S.J. 

* * * * * 
Very Rev. Frank A. Stetzer, S.M.M., has been named Provincial of the 
American Province of the Montfort Fathers. 
: * * * * * 
Rev. John A. O’Brien, S.J., has been named President of Holy Cross College. 
* * * * * 

Rt. Rev. Msgr. Wilfrid T. Craugh has been appointed Rector of St. Ber- 
nard’s Seminary, Rochester, New York, succeeding Rt. Rev. Msgr. J. F. 
Goggin, who has retired because of age after holding the position for sixteen 
years. 

* * * * * 

Rey. Ignatius Hettiger, S.V.D., has been appointed Spiritual Director of the 

Pontifical College of St. Peter the Apostle, Rome. 
* * * * * 

Rev Edmund A. Walsh, 8.J., Regent of Georgetown University’s School of 
Foreign Service, and Basil O’Connor, President and Chairman of the American 
Red Cross Board of Governors, have been named to a special committee of 
President Truman to encourage and promote the religious, moral and recrea- 
tional welfare and the character guidance of persons in the armed forces. 

* * * * * 

The rank of Protonotary Apostolic has been conferred on Rt. Rev. Mszgrs. 
James N. V. McKay, of the Diocese of Kansas City, and Anthony Lotowycz, 
Vicar General of the Ukrainian Diocese. 

* * * * * 

The following have been promoted to the rank of Domestic Prelate: Rt. 
Rev. Msgrs. James J. McCafferty, Francis Cronin, John L. Crane, Francis X. 
Sallaway, and Augustine C. Dalton, of the Archdiocese of Boston; James A. 
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Hughes, Andrew J. Schonhart, Joseph M. Kelly, James J. Owens, George 
N. Murphy, John J. Gormley, George J. Buttner, John J. Clark, and William 
A. Costelloe, of the Archdiocese of Newark; C. M. Scanlan, T. B. McDonald, 
C. J. Strasburger, J. J. Keegan, J. J. Downey, J. W. Keyes, Henry Schill- 
ing, F. G. McCaffrey, F. E. Hagedorn, C. J. Francka, and Thomas Brady, of 
the Diocese of Kansas City; Joseph P. Brunini, Geoffrey O’Connell, John J. 
Igoe, John J. Burns, and Patrick Carey, of the Diocese of Natchez; William 
H. Oberste, Daniel A. Laning and Clarence R. Mullen, of the Diocese of 
Corpus Christi; George L. Smith, of the Diocese of Charleston; Patrick A. 
Maguire, of the Diocese of Salt Lake City; and Charles E. Hagearty, of the 
Diocese of Hartford (the last named has been also appointed a Canon of the 
Basilica of St. Eusebius at Vercelli). 


* * * * a 
The following have been named Papal Chamberlains: Very Rev. Msgrs. 
Stanley Bertke, of the Archdiocese of Cincinnati; Joseph L. Manning, Joseph 
A. Pustka, Peter L. Foegelle, and James M. Boyle, of the Archdiocese of San 
Antonio; Thomas H. Powers and James F. Looney, of the Archdiocese of 
Newark; P. R. Kennedy, P. A. Dunn, G. W. King, W. F. Roels, and C. A. 
Dibbins, of the Diocese of Kansas City; Adolph Marx, of the Diocese of 
Corpus Christi; and Kenneth G. Stack, of the Diocese of San Diego. 
* * * * * 
The rank of Knight of St. Gregory has been conferred on Hugh B. Downey 
and Louis B. McGee, of the Diocese of Kansas City. 
* * * * * 
The rank of Private Chamberlain of the Cape and Sword has been con- 


ferred on George Szudy, of Cleveland, delegate of the War Relief Services 
of the National Catholic Welfare Conference. 


* * * * * 


The rank of Knight of the Holy Sepulchre has been conferred on William 
E. Cotter, of New York. 


* * * * * 


The rank of Dame of the Equestrian Order of the Holy Sepulchre of 
Jerusalem has been conferred on Mrs. Edward C. Donnelly, of Boston. 


* * * * * 


The Papal Decoration Pro Ecclesia et Pontifice has been awarded to Mary 
Graham Hawks, of the Archdiocese of New York. 


* * * * * 


The Papal Medal Benemerenti has been conferred on Emmet A. Blaes, 


President of the National Council of Catholic Men, and Agnes J. Doherty, 
both of the Diocese of Wichita. 


* * * * * 
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Rev. Paul Eberle, of Mahew Lake, Minnesota, has received the Lateran 
Cross for his charity in sending gift packages to Rome. 
* * * * * 


Nicholas J. Wegner, of Detroit, Assistant State’s Attorney, has been elected 
National Commander of the Catholic War Veterans. 


* * * * * 


Paul W. Weber, Detroit journalist and labor leader, has been awarded the 
1948 Catholic Action Medal by St. Bonaventure’s College. 


* * * * * 


THE CANON LAW SOCIETY OF AMERICA 


On October 12-13, 1948, The Canon Law Society of America convened for 
its tenth annual national meeting, which was held in conjunction with the 
Mid-West Conference Regional Meeting, at the Netherland Plaza Hotel in 
Cincinnati, Ohio. A group of about 120 members and friends of The Canon 
Law Society were in attendance at the two-day session. Meetings in which 
papers were read by the Rev. Joseph F. Marbach, J.C.D., and the Rev. James 
P. Kelly, J.C.D., both of the Archdiocese of New York, were held in the 
afternoon and evening of the first day of the session. The business meeting 
and the election of officers were reserved for the final meeting on the second 
day of the session. The officers in attendance were: the Rev. John M. 
Costello, J.C.D., of New York, President; the Very Rev. Monsignor John J. 
Manning, J.C.D., of the Josephinum, Worthington, Ohio, Vice-President; the 
Rev. Thomas A. Donnellan, J.C.D., of New York, General Secretary; the 
Rey. Batholomew F. Fair, J.C.D., of Overbrook Seminary, Philadelphia, Pa., 
Recording Secretary; the Rev. Clement V. Bastnagel, J.U.D., of The Catholic 
University of America, Treasurer. 


AFTERNOON MEETING 


At the afternoon meeting of the first day’s session, as also at the subsequent 
meetings, the Most Rev. George J. Rehring, S.T.D., Auxiliary Bishop of 
Cincinnati, presided as chairman. Bishop Floyd L. Begin, S.T.D., J.C.D., 
Auxiliary of Cleveland, was present at this and the remaining meetings. 
Upon extending a welcome from the Most Rev. Archbishop of Cincinnati to 
the assembled members and friends of the Society, the chairman called on 
Dr. Marbach for the presentation of his paper, “Some marriage questions 
concerning Orientals in this country.” 

The speaker in orderly and clarified fashion discussed the following points: 
the determination of rite; the form for the celebration of marriage; the 
impediment of disparity of worship with relation to “ Orthodox” Orientals; 
and the power of the Latin ordinaries to grant to Orientals in their dioceses 
dispensations from matrimonial impediments. The time which was granted 
for open floor discussions after the presentation of the paper revealed inter- 
esting and very informative exchanges of chancery experiences. 


. 
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EvENING MEETING 


The evening session, which followed upon an interlude of convivial fellow- 
ship and pleasant companionship at the banquet table, was highlighted by the 
paper which Dr. Kelly presented on the questions of separation and divorce. 
The underlying causes of these evils were keenly analysed, the remedial 
measures discreetly suggested, and the conditions on which the Church could 
intervene by granting permission for the obtaining of an ecclesiastical separa- 
tion or of a civil divorce carefully enumerated. The discussion from the floor 
brought a clarification of multiple points with reference to which the paper 
had invited a more penetrating thought and a more definitive course of 
action. The assembled group encouraged Dr. Kelly to find a wide publicity 
for the article which he had presented at the meeting. 


Business MEETING 


Upon the convening of the business meeting on the second day of the 
session, the President commended to prayerful remembrance the following 
members of the Society, deceased during the previous year: the Very Rev. 
Richard Bakalarezyk, M.I.C., of Washington, D. C.; the Rt. Rev. William F. 
Bergan, of Rochester, N. Y.; the Rev. Joseph H. Cronenberger, C.S.Sp., of 
Alexandria, La.; the Rev. Frederick Irschik, of Omaha, Nebraska; and the 
Rev. Douglas A. Moore, of San Diego, Calif. The reading of the minutes 
of the previous national meeting, which had been held on November 23, 1947, 
was waived on the suggestion of the Recording Secretary. 


REPORT OF THE PRESIDENT 


The Rev. John M. Costello, J.C.D., reported on the several regional meet- 
ings which in the course of the past year had been held in various parts of 
the country. He welcomed the realization of the Society’s wish for holding 
its annual meetings independently of The Catholic University’s Annual 
Alumni and Friends Reunion, so that the Society could for the future select 
a place of meeting which would no longer leave room for the impression that 
the Society was localized on the Eastern Seaboard. He expressed his particu- 
lar thanks to the officers of the Mid-West Conference of the Society for the 
efficient manner in which they had helped in the arrangements for the present 
meeting. 

Next the President presented to the forthcoming officers of the Society for 
their consideration the question of ways and means for the effecting of a more 
closely knit organization. He ventured that an amendment of the Society’s 
constitution might have to be effected if the plan was to prove successful. 
The President was accordingly authorized to procure the appointment of a 
Constitution Revision Committee. The members designated for this com- 
mittee were: the Most Rev. Floyd L. Begin, Chairman, and the Revs. James 
P. Kelly, Benjamin F. Farrell, and Clement V. Bastnagel. 
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REPORT OF THE TREASURER 


The Rev. Clement V. Bastnagel as Treasurer had previously distributed 
lithoprint copies of the report he was to make. The report as later read was 
filed with the acts of the Society. 

The report covered the period from November 16, 1947, to October 7, 1948. 
During that time the Society had received through subscriptions for disserta- 
tion copies the sum of $4,286.03. Additional income in the amount of $79.40 
had brought the total income for that period to $4,365.43. The total expense 
had been $2,574.82, thus leaving the sum of $1,790.61 as a gain of income over 
expense. This sum along with the accrued interest during the year totaled 
$1,953.79 for the Society’s net income. The assets of the Society on Novem- 
ber 16, 1947, had been $7,493.39. Thus the Society on October 7, 1948, had 
assets in the amount of $9,447.18, with which to meet its future obligations in 
the purchase and distribution of a long list of dissertations still to be printed. 


Report oN DISSERTATIONS DISTRIBUTED 


In the years previous to November 16, 1947, the Society had distributed 
111 separate Canon Law dissertations in approximately 28,000 copies. During 
the period from November 16, 1947, to October 7, 1948, it had distributed 
13 additional titles in approximately 3,500 copies, so that the total distribution 
amounted to 124 titles in approximately 31,500 copies. All dissertations thus 
far printed had been sent out to the members who subscribed for them. 


Report oN DISSERTATIONS Stitt To BE PRINTED 


The Society was awaiting the appearance of 39 Canon Law dissertations 
which have been approved for printing. Roundly 12,000 copies would have 
to be purchased for the sake of filling the members’ subscriptions for these 
39 titles. The Treasurer was asked if he could inform the meeting just which 
numbers in The Catholic University of America Canon Law Studies Series 
represented these 39 titles which still were to come off the press. He informed 
the meeting that the Series numbers were the following: numbers 189, 201, 
203, 207, 211, 230, 233, 234, 236, 244, 245, 246, 248, 252, 253, 255, 261, 263, and 
266-285 inclusive, the latter 20 numbers representing the 20 approved titles of 
the 1948 list. 
; Report ON M®MBERSHIP 


Paid-up membership for the current year stood at over 300. It was ex- 
pected that this number might grow to 400 by the time that replies from all 
the prospective subscribers had been received. Of countries other than the 
US.A., Canada led with a membership of 25. 


New BUusINEss 


The Treasurer informed the meeting that of the $300.00 which the Society 
at its latest annual national meeting had set aside for the purchase of books 
and collections in favor of The Catholic University of America Canon Law 
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Library a sum of $228.60 had been expended. Dr. Stephan G. Kuttner, 
Curator of this Library, had sought to obtain some comparatively rare items, 
and the purchase of these had to await its favorable opportunity, when the 
items became procurable. Upon the motion of the Treasurer the Society 
again set aside a sum of $300.00 in aid of the expansion and replacement 
program undertaken by Dr. Kuttner for the benefit of the University’s Canon 
Law Library. 


ELEcTION oF NEW OFFICERS 


With all routine and new business attended to, the Society was ready for 
the election of new officers. A slate of candidates was submitted by the 
Nominating Committee, which as in other years consisted of the outgoing 
officers of the Society. Candidates for the offices of President and General 
Secretary were paired off according to dioceses, so that the vote for them 
could be cast simply through the designation of the diocese which they repre- 
sented. Three sets of candidates were submitted: from the Archdiocese of 
St. Louis, Monsignors Mark Ebner and Anthony Esswein; from the Arch- 
diocese of Louisville, Fathers Anthony Gerst and Robert Willett; and from 
the Diocese of Cleveland, Monsignor John J. (Krol and Father Howard J. 
Teare. For the office of Vice-President the following were designated as 
candidates: the Very Rev. Benjamin F. Farrell, of Wheeling, West Virginia; 
the Rev. Robert J. Huser, O.F.M., of Oldenburg, Indiana; and the Rev. 
Charles Keating, of Lansing, Michigan. For the office of Recording Secretary 
the names were the following: the Rev. Matthew A. Benko, OSB., of 
Latrobe, Pa.; the Rev. Edward Van Bogaert, of Louisville, Ky.; and the Rev. 
Henry J. Vogelpohl, of Cincinnati, Ohio. 

The while the elections were being held the Very Rev. Benjamin F. Farrell 
presided for the conduct of the business of the Mid-West Conference, and 
announced that the Diocese of Lansing had issued its invitation that the 
Conference’s next meeting be held at Lansing with the Diocese of Lansing 
as host to the meeting. 

The election revealed the following as the newly elected officers: Monsignor 
John J. Krol, President; the Very Rev. Benjamin F. Farrell, Vice-President; 
the Rev. Howard J. Teare, General Secretary; and the Rev. Henry J. Vogel- 
pohl, Recording Secretary. The Treasurer of the previous year was re- 
acclaimed in office. 


CLOSING OF THE MEETING 


When the newly elected President had taken the chair, Monsignor Wolf of 
Cleveland was called on to discuss several points relative to an acceptable 
mode of procedure in the handling of various matrimonial problems in eccle- 
siastical courts. His years of experience served him to outline with admirable 
clarity the manner in which relatively complicated matters can be reduced 
to a workable basis in the diocesan tribunals. His informative presentation 
was a welcome feature of the meeting. 

The question of the time and the place of the next annual national meeting 
of the Society was then introduced for discussion. The ultimate decision 
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revealed the desire that the Society hold a separate annual meeting as deter- 
mined in its time and place by the Executive Council of the Society, consti- 
tuted by the newly elected officers and the newly to be appointed consultors. 
The new consultors appointed for the coming year were: the Rt. Rev. Eric F. 
Mackenzie of Boston, the Rev. John M. Costello of New York, the Rev. 
Charles Keating of Lansing, and the Rev. Sylvester F. Gass of Milwaukee. 


With the conclusion of this business the meeting adjourned, At the 
luncheon His Excellency, The Archbishop of Cincinnati, favored the assembled 
group with his presence and also with an inspiring talk on the relative tasks 
which moral theology and canon law, as distinct sciences, propose for their 
proper achievement. In departing for their various dioceses, those who had 
been in attendance at the meetings sensed again the benefits that could derive 
through their membership in the Society. 


* * * * * 


The sixth meeting of the Northwest Regional Chapter of The Canon Law 
Society of America was held September 15 in the remodeled Chancery build- 
ing in Portland, Oregon. His Excellency, Most Rev. Edward D. Howard, 
D.D., welcomed the members and urged them to give serious thought to the 
task of popularizing among the clergy and laity the objectives and purposes 
of Canon Law and its institutions. 

Very Rev. Thomas J. Tobin, S.T.D., J.C.D., LL.D., Vicar General and 
Officialis of the Archdiocese of Portland in Oregon, read a paper on “ Recent 
Rota Decisions Regarding Nullity ex capite conditionis contra bonum prolis.” 
He demonstrated how recent Rota jurisprudence determines the precise inten- 
tion of the nupturients placing a condition against the boon of offspring, by 
examining into the nature of the cause for placing such a condition and espe- 
cially the permanence of this cause, and by exploring the mens of the parties 
at the time. Rev. John A. Delane, Officialis of the Diocese of Helena, Mon- 
tana, acted as chairman of the discussion, in which nearly all present took 
part. 

Others attending the meeting were—from Portland: Rev. George J. Camp- 
bell, S.T.L., LL.D., Synodal Judge; Rev. John R. Laidlaw, Synodal Judge; 
Rev. Edmund J. Murnane, LL.D., Pro-synodal Judge; Rev. Patrick J. Dooley, 
Pro-synodal Judge; Rev. Leo J. Linahen, J.C.D., Promoter of Justice; Rev. 
Albert J. Carmody, 8.T.D., Defender of the Bond; Rev. Edmund G. Van der 
Zanden, Chancellor and Notary; Rev. Patrick Curtin; Rev. Ernest J. Jack- 
son; Rev. Thomas Brockhaus, O.8.B., J.C.D.; from Seattle: Rev. Joseph L. 
Wolter, J.U.D., Officialis; Rev. Cornelius M. Power, J.C.D., Vice-Chancellor 
and Synodal Judge; Rev. James H. Brennan, S8., J.C.D., Vice-President of 
St. Edward’s Seminary, Promoter of Justice and Defender of the Bond; from 
Spokane: Rev. John J. Coleman, J.C.D., Officialis; Rev. John E. Prince, 
J.C.D., Promoter of Justice and Defender of the Bond; from Baker City, 
Oregon: Rev. John Baumgartner, Chancellor and Officialis; from Boise, 
Idaho: Rev. Malachy McNeill, Chancellor; Rev. Raymond J. Peplinski, 
J.C.L., Vice-Chancellor and Vice-Officialis; Rev. Charles J. Tracey, S.M.; 
from Helena, Montana: Rev. James P. O’Shea, Synodal Judge: from Great 
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Falls, Montana: Very Rev. James J. Donovan, J.C.D., Vicar General and 
Officialis. 

At the business session, Very Rev. James J. Donovan, J.C.D., was elected 
president of the Chapter for the coming year, and Great Falls, Montana, was 
chosen as the place for the 1949 meeting. 

* * * * * 


THE RICCOBONO SEMINAR OF ROMAN LAW IN AMERICA 
I. Date: October 21, 1948. 


Author: Dr. Adolf Berger, J.U.D., formerly Assistant Professor of Roman 
Law in the University of Rome; Professor in the Ecole Libre des Hautes 
Etudes, New York; Visiting Scholar in the Dumbarton Oaks Research Li- 
brary in 1948; until 1939, Permanent Collaborator in the Encyclopedia of 
Classical Antiquity of Pauly-Wissowa and in the Oxford Classical Dictionary. 

Title: “ A Labor Contract of 164 A.D.” 

Abstract: The basis of the study to which the paper devoted its attention 
is a well-preserved wax tablet inscription, first published in the Corpus In- 
scriptionum Latinarum (III, p. 948, n. X), which describes a labor contract 
(locatio conductio operarum) with a worker in a gold mine in a small town 
of Dacia. The text was carefully analyzed, especially from the juristic point 
of view, and the legality of the contract was reviewed by a comparison with 
pertinent rules of the Roman Law of contract of the classical period. The 
philological, economic and sociological significance of the particular contract 
involved was differentiated and described. 


II. Date: November 19, 1948. 


Author: Dr. R. J. C. Dorsey, former Professor of Roman Law and Juris- 
prudence at the Washington College of Law. 

Title: “ Roman and English Concepts in the Law of Obligations.” 

Abstract: The various elements in the respective Roman and English sys- 


tems were contrasted as affecting juridical agreements in general and in 
particular. 


III. Date: December 16, 1948. 


Author: Stephan G. Kuttner, J.U.D. (Berlin, 1930); Instructor, Berlin Law 
School, 1929-1932; Research Associate, Vatican Library, 1933-1940; Associate 
Professor, Pontifical Institute of Both Laws, Rome, 1937-1940; Visiting Pro- 
fessor, The Catholic University of America, 1940-1942; Professor of the His- 
tory of Canon Law, The Catholic University of America, since 1942. 

Title: “ Early English Canonists.” 


Abstract: It was a carefully coordinated report on the recent discoveries 
that enable the student to follow the careers of a number of English canonists 
of the twelfth and thirteenth centuries at English centers of canonical educa- 
tion as well as in schools abroad, notably in Bologna. 


